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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA 


IN RE: 
Bankruptcy Case No. 18-00045 

GEOSTELLAR, INC., Chapter 7 

Debtor. 
MARTIN P. SHEEHAN, TRUSTEE, Adversary Proceeding No 19-00024 

Plaintiff, 

V. 

DAVID ANDREW LEVINE, 

Defendant. 


MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S 
MOTION TO DISMISS AND MOTION TO COMPEL ARBITRATION 


AND NOW comes the Defendant, DAVID ANDREW LEVINE, in the Adversary 
Proceeding Only, by and through his attorneys, Zimmer Kunz, PLLC, and files the within 
Memorandum of Law in Support of Defendant’s Motion to Dismiss and Motion to Compel 
Arbitration. 

I. INTRODUCTION 

The issue of the arbitrability of the Trustee’s claims against Mr. Levine has already been 
decided by the Court in its February 7, 2020 Memorandum Opinion, which held that because the 
substantive facts supporting the Trustee Martin P. Sheehan’s claims were based on Mr. Levine’s 
employment with Geostellar, all of the Trustee’s claims against Mr. Levine were subject to the 
arbitration provision of his Employment Agreement. Although cast as tort claims in his Amended 


Complaint, the underlying factual allegations set forth by the Trustee pertain solely to Mr. Levine’s 
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alleged conduct during his employment with Geostellar. For these reasons, the Court’s reasoning 
still applies to this case and all of the Trustee’s claims must be heard at arbitration in accordance 
with the terms of Mr. Levine’s Employment Agreement. 

In addition to and in the alternative, the Trustee has failed to state a claim under which 
relief can properly be granted where the tort claims raised in his Amended Complaint are barred by 
gist of the action doctrine and economic loss doctrine. 

Il. PROCEDURAL BACKGROUND 

Martin P. Sheehan, as Trustee of the Bankruptcy Estate of Geostellar, Inc., initiated this 
adversary case on May 20, 2019, ancillary to Geostellar, Inc’s bankruptcy proceedings and in 
relation to Mr. Levine’s personal bankruptcy proceedings. Mr. Levine and then-Defendant Indeco 
Union filed a Motion to Dismiss Adversary Proceeding or in the alternative Motion to Strike on 
August 23, 2019 (hereinafter “Defendants’ Motion to Dismiss”). The Trustee submitted a 
Response to Defendants’ Motion to Dismiss on September 12, 2019. On September 20, 2019, 
Defendants filed a Reply Memorandum in Support of their Motion to Dismiss and Strike. The 
Court took the matter under advisement and issued a Memorandum Opinion on February 7, 2020. 
A true and correct copy of this Memorandum Opinion is attached herein as Exhibit “A”. The Court 
determined that pursuant to the employment agreement between Mr. Levine and Geostellar, Inc., 
all of the Trustee’s claims against Mr. Levine should be transferred to arbitration. However, the 
Court also issued an Order holding final ruling on Defendants’ Motion to Dismiss in abeyance 
until after the February 21, 2020 deadline for filing proofs of claim against Mr. Levine in his 
Chapter 13 bankruptcy case. 

Once this deadline passed, the Court issued an Order directing the parties to supplement 


their original briefing to Defendants’ Motion to Dismiss. Defendants filed their Supplement Brief 
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in Further Support of Motion to Dismiss and Strike on March 31, 2020, and the Trustee filed his 
Brief Opposing Arbitration on April 30, 2020. A telephonic hearing on Defendants’ Motion to 
Dismiss was held on March 4, 2021. Defendant Indeco Union was dismissed from this action via 
Agreed Order entered on May 3, 2021. Without entering a final Order on Defendants’ Motion to 
Dismiss, this Court directed the parties to participate in Mediation on May 3, 2021. Mediation was 
conducted before United States Magistrate Judge Michael J. Aloi on July 20, 2021, but was 
unsuccessful in resolving this action. Although the Court had previously determined that all of the 
Trustee’s claims should be arbitrated, to date, the Court has not entered an Order directing the 
Trustee’s claims to arbitration in accordance with its February 7, 2020 Memorandum Opinion. 

The Trustee filed a Motion for Leave to File Amended Complaint on August 4, 2021. The 
Court granted the Trustee’s Motion for Leave to File Amended Complaint on September 15, 2021, 
and directed the filing of the Trustee’s Amended Complaint. The Trustee filed his Amended 
Complaint on September 24, 2021. Mr. Levine, as the sole remaining Defendant in this adversary 
proceeding, has timely filed this Motion to Dismiss and Motion to Compel Arbitration and 
Memorandum in Support. 


Wi. FACTUAL BACKGROUND AND RELEVANT ALLEGATIONS OF 
AMENDED COMPLAINT 


The Trustee’s Amended Complaint abandons previously raised breach of contract claims in 
favor of claims for breach of fiduciary duty of loyalty, negligence, negligent misrepresentation, 
constructive fraud, and violation of the West Virginia Uniform Trade Secrets Act. Although these 
claims are new in title, they are based largely on the same factual allegations presented in the 
Trustee’s original Complaint. 

At all relevant times, Mr. Levine was serving primarily as Chief Executive Officer for 


Geostellar subject to a formal Employment Agreement dated July 28, 2016, which is attached 
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herein as Exhibit “B”. Under the terms of this agreement, Mr. Levine undertook certain duties 
which required him to: 


a. “diligently, conscientiously and exclusively devote [his] full time and attention 
and [his] best efforts to discharge the duties assign to [him] by the Company”; 


b. “be governed by the general employment policies and practices of the Company, 
including those relating to protection of confidential information”; 


c. not “participate in, directly or indirectly, any position (whether as an employee, 
consultant, director, advisor or otherwise) in any other business activity” or 
“make or acquire any investment or interest in a business adverse or antagonistic 
tot the Company, its business or prospects” 
Ex. B at 1, 4. This Employment Agreement and Addendum were attached to the Trustee’s original 
Complaint. Pursuant to the Addendum to his employment contract, which is attached herein as 
Exhibit “C”, Mr. Levine further agreed to “hold in strictest confidence and . . . not disclose, use, 
lecture upon or publish any of the Company’s Proprietary Information”. Ex. C at 1. Mr. Levine 
also accepted a “Duty of Loyalty During Employment”: 
I understand that my employment with the Company requires my full attention and 
effort. I agree that during the period of my employment by the Company I will not, 
without the Company’s express written consent, engage in any employment or 
business activity other than for the Company, including but not limited to 
employment or business activity which is competitive with or would otherwise 
conflict with my employment by the Company. 
Ex. C at 2. The Addendum also included a provision that Mr. Levine would “not, either directly or 
through other, solicit, induce or encourage any employee or consultant of the Company to end his 
or her relationship with the Company,” and would not “offer any employee or consultant of the 
Company . .. employment or engagement elsewhere.” Ex. C at 2. 
At issue before this Court’s presently is the question of the enforceability and applicability 


of Section 7.11 of Mr. Levine’s Employment Agreement, which sets forth the following arbitration 


provision: 
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any and all disputes, claims, or causes of action, law or equity, arising from or relating 

to the enforcement, breach, performance, or interpretation of this Agreement, the 

Executive’s employment, or the termination of the Executive’s employment, shall be 

resolved, to the fullest extent permitted by law, by final, binding and confidential 

arbitration in Martinsburg, West Virginia, conducted by the Judicial Arbitration and 

Mediation Services, Inc. (“JAMS”) or its successor, under the then applicable rules 

of JAMS. The Executive and the Company acknowledge that by agreeing to this 

arbitration procedure, each party waives the right to resolve any dispute through a 

trial by jury or judge or administrative proceeding. 

Ex. B at 11. As stated above, the Court already issued a Memorandum Opinion explaining why 
Geostellar’s allegations, which have been largely duplicated in their Amended Complaint, are 
subject to this arbitration provision. See Ex. A. 

The Trustee describes Geostellar’s business as providing an efficient solar energy market 
place by creating and using proprietary software to provide people seeking to install solar power 
systems with information on vendors, installers, and lenders. Am. Compl. at {]10-11. Geostellar 
was not profitable in this endeavor, but was able to potentially meet operational expenses by 
coordinating 30 solar power installations per month. Am. Compl. at 412. The Trustee’s Amended 
Complaint admits that Geostellar remained unprofitable as of 2017, despite obtaining sufficient 
capital from investors from 2010 to 2017. Am. Compl., 417. 

In July 2017, the Trustee claims Mr. Levine diverted Geostellar from its purpose to focus 
on new cryptocurrency without seeking or obtaining approval from Geostellar’s Board of 
Directors. Am. Compl., 18. The Trustee claims that Mr. Levine made various false and 
constructively fraudulent statements and representations to board members and creditors in the 
summer of 2017 relating to this new cryptocurrency. Am. Compl., 420. The Trustee further claims 
Mr. Levine directed that proprietary software developed by Geostellar be converted to open source 


code which would be available to anyone, including competitive entities created by Mr. Levine. 


Am. Compl., 21-22. In transforming Geostellar’s proprietary software to open source software, 
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Mr. Levine resulted in improper disclosure of Geostellar’s trade secrets and caused Geostellar to be 
in breach of contractual obligations. Am. Compl., 422. 

The Trustee also alleges that Geostellar’s August 2017 SEC application for crowdfunding 
also included a statement that there was a conflict of interest as that landlord for Geostellar was a 
company controlled by Mr. Levine called Three Square, LLC, and that Geostellar could be harmed 
by the failure to protect intellectual property. Am. Compl. 426. The Trustee claims Mr. Levine 
acknowledged the importance of protecting Geostellar’s intellectual property but failed to take 
action to protect it. Am. Compl., 27. The Trustee’s Amended Complaint also contains new 
allegations that in the fall of 2017, while serving as CEO of Geostellar, Mr. Levine was 
encouraging Geostellar to pay Three Square above other creditors or to trade Geostellar’s 
indebtedness to Three Square in exchange for ownership interest in Geostellar all despite his 
acknowledged conflict of interest. Am. Compl., 30. 

The Trustee also alleges that without advising the Board, Mr. Levine created the competitor 
company APL, thereby committing a material and constructively fraudulent omission. Am. 
Compl., 931. Mr. Levine also purportedly told the Geostellar Board that he was going to arrange to 
license Geostellar technology to APL to the benefit of Geo which was materially false. Am. 
Compl., 435. The Trustee claims that Mr. Levine misrepresented that a licensing had occurred 
when in fact he had just transferred Geostellar’s technology to APL. Am. Compl., 935. By this 
point, the Trustee claims Mr. Levine had become distracted from his initial, albeit unauthorized, 
project to develop cryptocurrency for Geostellar and actively disregarded the will of the Board, 
thereby violating his common law duties imposed by industry standards as well as fiduciary duties 
owed in his role as CEO, Chairman of the Board and/or Board Member. Am. Compl., 36. Such 


actions further caused Geostellar to breach its loan agreement with a third party which was 
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originally promised the exclusive use of the Geostellar proprietary software. Mr. Levine also 
allegedly caused the Geostellar website to redirect traffic to the Indeco website. Am. Compl., 439. 

In summation, Mr. Levine purportedly took all of Geostellar’s technology, employees, and 
corporate opportunity to use on his own to the detriment and demise of Geostellar. Am. Compl., 
440. The Trustee further alleges that in November 2017, it paid for Mr. Levine to attend a 
conference, but he participated in that conference only on behalf of APL/Indeco. Am. Compl., 
442-43. Furthermore, in November 2017, when Geostellar was on the verge of bankruptcy, it 
attempted to implement a back-to-basics approach to “rescue financing” which involved Mr. 
Levine stepping down as CEO. Am. Compl., 45. The Trustee claims that Mr. Levine rejected this 
idea and instead moved forward to urge other creditors to force Geostellar into bankruptcy. Am. 
Compl., 945. 

The Trustee’s Amended Complaint abandons both claims for civil conspiracy and breach 
of contract, and raises new claims of negligence, constructive fraud/negligent misrepresentation, 
and violation of the West Virginia Uniform Trade Secrets Act. Mr. Levine unequivocally denies all 
repeated and new allegations and characterizations of improper conduct set forth in the Trustee’s 
Amended Complaint. Furthermore, Mr. Levine denies that his conduct in any way proximately 
caused the demise of Geostellar and any damages allegedly suffered by it.! 


IV. STANDARD OF REVIEW: MOTION TO DISMISS AND MOTION TO 
COMPEL ARBITRATION 


Under Fed. R. Bankr. P. 7012, F.R.C.P. 12 applies in bankruptcy adversary proceedings to 


the filing of Motions to Dismiss. Under F.R.C.P. 12(d), “[i]f on motion under Rule 12(b)(6)... 


' Geostellar recognized that it was yet unable to achieve or sustain profitability, particular where it would not complete 
sufficient installations to cover bare expenses. See Am. Compl, §[12-14. Inexplicably, Geostellar believed and 
maintains that such model of meeting expenses would somehow become profitable in the long term. Am. Compl., 415. 
To this extent, there is no factual basis to believe that Levine caused damage to Geostellar, particularly in view of 
Geostellar’s operating losses since its inception in February 2010 and in the years preceding the asserted conduct by 
Mr. Levine, the Trustee’s characterization of which being fully and unequivocally denied by Mr. Levine. 
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matters outside the pleadings are presented to and not excluded by the court, the motion must be 
treated as one for summary judgment under Rule 56.” The instant Motion to Dismiss and Motion 
to Compel Arbitration presents for consideration the Court’s February 7, 2020 Memorandum 
Opinion, along with Mr. Levine’s Employment Agreement and Addendum. To the extent that Mr. 
Levine’s Employment Agreement and Addendum are considered outside the pleadings, the Motion 
should be treated as one for summary judgment under Rule 56. 

Under the Federal Arbitration Act, a party seeking enforcement of an arbitration agreement 
“may petition any United States District Court which, save for such agreement, would have 
jurisdiction . . . for an order directing that such arbitration proceed in the manner provided for in 
such agreement.” 9 U.S.C. §4. The Fourth Circuit Court of Appeals has held that a motion to 
dismiss for lack of subject matter jurisdiction under F.R.C.P. 12(b)(1) is an appropriate means of 


seeking to compel arbitration under Section 4 of the FAA. See Choice Hotels Int’l, Inc. v. BSR 


Tropicana Resort, Inc., 252 F.3d 707, 709-10 (4th Cir. 2001). Even though the motion to compel is 
presented as a motion to dismiss, the district court must apply the same standard used to resolve 
motions for summary judgment under F.R.C.P. 56. See Brown v. Dorsey & Whitney, LLP, 267 
F.Supp.2d 61, 67 (D.D.C. 2003) (citing Techtronics v. Leybold-Geaeus GMBH, 1993 U.S. Dist. 
LEXIS 7683 at *2 (E.D. Pa. 1993)). Therefore, Defendant’s instant Motion to Dismiss and Motion 
to Compel Arbitration shall be considered by this Court as a motion for summary judgment under 
F.R.C.P. 56. As such, summary judgment is appropriate “if the movant shows that there is no 
genuine issue as to any material fact and that the movant is entitled to judgment as a matter of 
law.” F.R.C.P. 56(a). 

In the event that this Court does not find that the instant Motion to Dismiss and Motion to 


Compel Arbitration should be considered as Motions for Summary Judgment, Mr. Levine’s 
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Employment Agreement and Addendum, should nonetheless be substantively considered as part of 
the pleadings by this Court because they served as the basis of Mr. Levine’s employment with 
Geostellar and therefore serve as the basis of the Trustee’s current claims against Mr. Levine. The 
Fourth Circuit Court of Appeals has held that certain documents attached to a Motion to Dismiss 
may be substantively considered by the Court: 

Although as a general rule, extrinsic evidence should not be considered at the 

12(b)(6) stage, . .. when a defendant attaches a document to its motion to dismiss, a 

court may consider it in determining whether to dismiss the complaint if it was 


integral to and explicitly relief on in the complaint and if the plaintiffs do not 
challenge its authenticity. 


Jackson v. W. Va. Univ. Hosp., Inc. 2011 U.S. Dist. LEXIS 42428 (N. D. W. Va. Apr. 19, 2011) 


(quoting Am. Chiropractic Ass’n v. Trigon Healthcare, Inc., 367 F.3d 212, 234 (4th Cir. 2004)) 


(citing Cortec Indus., Inc. v. Sum Holding L.P., 949 F.2d 42, 48 (2d Cir. 1991) ("Where plaintiff 


has actual notice of all the information in the movant's papers and has relied upon these documents 
in framing the complaint, the necessity of translating a Rule 12(b)(6) motion into one under Rule 


56 is largely dissipated."); Pension Benefit Guar. Corp. v. White Consol Indus., Inc., 998 F.2d 


1192, 1196 (3d Cir. 1995) ("[A] court may consider an indisputably authentic document that a 
defendant attaches as an exhibit to a motion to dismiss if the plaintiff's claims are based on the 


document."); Phillips v. LCI Intern., Inc., 190 F.3d 609, 618 (4th Cir. 1999) ("We note that 


although the stockholders failed to attach that article to their complaint ([the defendant] attached it 
to its motion to dismiss), a court may consider it in determining whether to dismiss the complaint 
because it was integral to and explicitly relied on in the complaint and because the plaintiffs do not 
challenge its authenticity.")). Although the Trustee originally attached Mr. Levine’s Employment 
Agreement and Addendum to his original Complaint, the same have been strategically removed 
from the Trustee’s Amended Complaint in an attempt to avoid their enforcement. However, the 


Trustee’s factual claims remain based solely on the terms of Mr. Levine’s employment with 
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Geostellar and the duties he explicitly assumed therein. Therefore, Mr. Levine’s Employment 
Agreement and Addendum should be considered part of the pleadings for purposes of this Court’s 
evaluation of the instant Motion to Dismiss and Motion to Compel Arbitration. 

Regardless of the standard of review to be applied by this Court, the Employment 
Agreement and Addendum attached herein for the Court’s consideration are not and have never 
been challenged on the basis of authenticity or validity. There is no dispute that the parties entered 
into and are bound by the Employment Agreement and Addendum. Rather, the sole question 
before Court is whether the claims presented by the Trustee in this action fall within the scope of 
the arbitration provision therein. 

V. ARGUMENT 
A. The Trustee’s Amended Complaint should be dismissed and sent to 
arbitration where this Court has already determined that all matters in this 
case are to be heard before an arbitrator pursuant to the terms of Mr. 
Levine’s employment agreement with Geostellar. 

Although the Court never entered a final order forwarding this case to arbitration in 
accordance with its February 7, 2020 Memorandum Opinion, the Court’s finding that all of 
Geostellar’s claims were subject to arbitration under Mr. Levine’s Employment Agreement and 
Addendum should still apply to the claims raised in the Trustee’s Amended Complaint. The 
Trustee’s Amended Complaint intentionally ignores the existence of Mr. Levine’s Employment 
Agreement and Addendum, but the claims raised therein still “arise from or relate to” Mr. Levine’s 
employment as CEO of Geostellar, Inc. and therefore are required to be arbitrated consistent with 
this Court’s prior findings. 

There is “a broad ‘federal policy favoring arbitration agreements,’ and courts must 


‘rigorously enforce arbitration agreemetns according to their terms.’” Santoro v. Accenture Fed. 


Servs., LLC, 748 F.3d 217, 221 (4th Cit. 2014) (quoting Moses H. Cone Mem’! Hosp. v. Mercury 
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Constr. Corp., 460 U.S. 1, 24 (1983); Am. Express Co. v. Italian Colors Rest., 570 U.S. 228, 233 
(2013)). “A party can compel arbitration if he establishes: (1) the existence of a dispute between 
the parties, (2) a written agreement that includes an arbitration provision which purports to cover 
the dispute, (3) the relationship of the transaction, which is evidence by the agreement, to interstate 
or foreign commerce, and (4) the failure, neglect or refusal of the [non-movant] to arbitrate the 
dispute.” Am. Gen. Life & Accident Ins. Co. v. Wood, 429 F.3d 83 (4" Cir. 2005) (quoting Adkins 
v. Labor Ready, Inc., 303 F.3d 496, 500-01 (4th Cir. 2002)) (internal quotations omitted). “The 
question of whether an enforceable arbitration agreement exists between [the parties] is a matter of 
contract interpretation governed by state law.” Rota-McLarty v. Santander Consumer USA, Inc., 
700 F.3d 690, 699 (4th Cir. 2012). Where claims are brought in violation of an arbitration clause, 
they should be dismissed in favor of arbitration. See Wheeling Hosp., Inc. v. Health Plan of the 
Upper Ohio Valley, Inc., 683 F.3d 577, 579 (4th Cir. 2012) (reversing denial of motion to dismiss 
based on applicability of arbitration provision). 

In consideration of the foregoing principles, on February 7, 2020, this Court issued a 
Memorandum Opinion finding that all of the Trustee’s claims against Mr. Levine should be heard 
at arbitration pursuant to the terms of Mr. Levine’s Employment Agreement: 

Considering the parties respective arguments in light of the foregoing, the court finds 

it appropriate to deny the Defendants’ motion to dismiss but enter an order 

compelling the extant dispute among the parties to arbitration. First, the court finds 

that the subject arbitration clause pertains to all of the trustee’s causes of action. 

Specifically, it encompasses ‘any and all disputes . . . arising from or relating too... 

the Executive’s employment.’ 

Ex. A at 5-6 (emphasis added). The Court further refused to delineate the applicability of the 


arbitration provision based on Mr. Levine’s title at the time of the alleged wrongful conduct: 


Despite the trustee’s argument to the contrary, the court perceives that to include 
causes of action based upon Mr. Levine’s alleged misconduct as the Debtor’s CEO. 
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To the extent that the trustee contends that his actions against Mr. Levine as director, 
as opposed to CEO, are not subject to arbitration, the court is likewise unpersuaded. 


From the court’s perspective, despite Mr. Levine purportedly being CEO and a 

director, the trustee’s complaint centers almost exclusively around conduct Mr. 

Levine likely undertook in his role as CEO. ... The Trustee only incidentally alleges 

failures of Mr. Levine as director, for instance by referencing his breach of ‘other 

fiduciary duties.’ The claims, if any, against Mr. Levine as director are so inexorably 
linked to his conduct as CEO, the court finds all of the claims subject to arbitration. 

Moreover, the court perceives judicial economy to be best served by compelling all 

claims to arbitration. 

Ex. A at 5-6 (emphasis added). Despite making these findings, the Court directed that 
Defendants’ Motion to Dismiss would be held in abeyance until after the February 21, 2020 
deadline for filing proofs of claim against Mr. Levine’s Chapter 13 Bankruptcy Estate. Ex. A at 2. 

The Trustee intentionally abandoned his express breach of Employment Agreement claim 
against Mr. Levine from his original Complaint in hopes of somehow nullifying the Court’s prior 
determination that all matters be sent to arbitration. However, abandoning this claim does not 
negate the effectiveness and enforceability of the Employment Agreement, and surely does not 
render the Court’s prior findings as moot. The Court unequivocally determined that regardless of 
the title held by Mr. Levine, any action he took during his employment with Geostellar fell within 
the scope of the arbitration provision, even the tort claims presented in the Trustee’s original 
Complaint. The Court did not make this determination based on the label assigned to the Trustee’s 
claims, but rather on the substantive factual allegations against Mr. Levine and the express 
language of his Employment Agreement with Geostellar. 

Regardless of whether the Employment Agreement and Addendum have been attached to 
the Trustee’s Amended Complaint or expressly referenced therein, the Trustee’s claims are 


nonetheless still based on Mr. Levine’s employment with Geostellar as CEO and therefore his 


Employment Agreement and Addendum. The Trustee admits as much in his Amended Complaint, 
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acknowledging that “[a]t all times material to this Complaint and prior to January 24, 2018, David 
A. Levine was Chief Executive Officer of Geo” and that “as Chief Executive Officer, ... David A 
Levine owed a fiduciary duty to Geo, including, but not limited to, the duty of loyalty.” Am. 
Compl. At §[15-16. To the extent that the Trustee has alleged wrongful conduct by Mr. Levine in 
his role as CEO of Geostellar, though such allegations are strictly denied, and to the extent that Mr. 
Levine was employed as CEO of Geostellar subject to an Employment Agreement and Addendum, 
that contract still applies, regardless of whether the Trustee decides to acknowledge it explicitly in 
his Amended Complaint. The arbitration provision therein remains effective and enforceable 
between the parties. The Trustee’s out-of-sight-out-of-mind approach to pleading, whereby the 
Employment Agreement and Addendum are a miraculous nullity when not attached to his 
Amended Complaint, does not change the fact that his claims remain based solely in Mr. Levine’s 
Employment Agreement and Addendum, particularly where the factual allegations themselves 
have not largely changed between the original Complaint and the Amended Complaint. 

This Court has already determined that based on the terms of the arbitration provision and 
the factual allegations presented, all of the Trustee’s claims must be heard before an arbitrator. For 
these reasons, the Court should enter an order finalizing its legal conclusions and directing all 
claims in this case to be heard at arbitration. 


B. The Trustee’s Amended Complaint should be dismissed where the Trustee 
fails to state various claims in his Amended Complaint. 


To survive a Motion to Dismiss, “a complaint must contain more than labels and 
conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Francis v. 
Giacomelli, 588 F.3d 186, 193 (4th Cir. 2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 
555 (2007)). “Nor does a complaint suffice if it tenders naked assertions devoid of further factual 


enhancement.” Ashcroft v. Iqbal, 566 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 557) 
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(internal quotations omitted). Instead, “a complaint must contain sufficient factual matter accepted 


as true, to state a claim to relief that is plausible on its face.” Francis, 588 F.3d at 193. This 


standard “requires the plaintiff to articulate facts, when accepted as true, that show that the plaintiff 
has stated a claim entitling him to relief.” Id. (internal quotations omitted) “Where a complaint 
pleads facts that are merely consistent with a defendant’s liability, it stops short of the line between 
possibility and plausibility of entitlement to relief.” Iqbal, 566 U.S. at 678 (quoting Twombly, 550 
U.S. at 557) (internal quotations omitted). With this standard in mind, the Trustee’s claims for 
breach of fiduciary duty of loyalty, negligence, negligent misrepresentation and constructive fraud 
have not been sufficiently plead. Therefore, the Trustee’s Amended Complaint should be 
dismissed. 
i. Breach of Fiduciary Duty of Loyalty 

The Trustee’s Amended Complaint fails to state a claim for breach of fiduciary duty of 
loyalty under the gist of the action doctrine. The Trustee claims that Mr. Levine breached his 
fiduciary duties as CEO and as Chairman and member of the Board of Directors for Geostellar by 
defrauding Geostellar into abandoning its original purpose and causing its demise. Am. Compl. 
449. Courts have generally held that the elements of breach of fiduciary duty “are the existence of 
the fiduciary relationship, its breach, and damage proximately caused by the breach.” State ex rel. 
Affiliated Const. Trades Found. v. Vieweg, 520 S.E.2d 854, 868 (W. Va. 1999) (Workman, J. 
concurring). 

Although the Trustee attempts seeks to avoid applicability of the gist of the action doctrine 
by abandoning the breach of the employment agreement stated in his original Complaint, the 
Trustee’s breach of fiduciary duty of loyalty claim nonetheless violates the gist of the action 


doctrine by improperly stating a contract claim as a common law tort claim: 
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Under [the gist of the action] doctrine, recovery in tort will be barred when any of 
the following factors is demonstrated: (1) where liability arises solely from the 
contractual relationship between the parties; (2) when the alleged duties breached 
were grounded in the contract itself; (3) where any liability stems from the contract; 
and (4) when the tort claim essentially duplicates the breach of contract claim or 
where the success of the tort claim is dependent on the success of the breach of 
contract claim. 


Gaddy Eng’g Co. v. Bowles Rice McDavid Graff & Love, LLP, 746 S.E.2d 568, 577 (W. Va. 


2013). See also Abbott Labs v. Owens, No. 13C-09-186, 2014 WL 8407613 at *7 (Del. Super. Ct. 


Sept. 20, 2014) (holding tort claims, including fraud, are prohibited where the tortious conduct 
occurred in performance of contract). 

All of the duties now claimed to have been breached by Mr. Levine are those which are 
clearly and explicitly imposed under his Employment Agreement and Addendum, not at common 
law. In particular, Mr. Levine’s Employment Agreement and Addendum, set forth more fully 
above, include an express “Duty of Loyalty During Employment” to which Mr. Levine as bound. 
See Ex. C at 2. This contractual duty, and not the common law fiduciary duty referenced by the 
Trustee in his Amended Complaint, is the sole basis for the Trustee’s claims. The Trustee’s 
attempt to cast his contractual claim as common law breach of fiduciary duty claim does not 
change the applicability of the Employment Agreement and Addendum, or the fact that the 
obligations therein are the sole basis of the Trustee’s action. Ignoring the existence of the 
Employment Agreement and Addendum in his Amended Complaint does not nullify or invalidate 
that contract and the duties prescribed therein which serve as the basis of the Trustee’s claims. 

For these reasons, the Trustee’s Amended Complaint should be dismissed where the gist of 
the action doctrine prohibits the Trustee from casting his breach of fiduciary duty and other 
contractual claims as tort claims. 


ii. Negligence 
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The Trustee’s Amended Complaint similarly fails to state a claim for negligence against 
Mr. Levine under the gist of the action doctrine and economic loss doctrine. The Trustee’s 
allegations in support of his negligence claim and his alleged damages are nearly identical to those 
stated in his breach of fiduciary duty claim. Although the Trustee claims that Mr. Levine has 
breached “a duty of reasonable care to operate his business in accord with all law, regulations, and 
industry standards”, Mr. Levine’s actual duties have been imposed solely by the Employment 
Agreement and Addendum attached herein. For these reasons, just as the Trustee fails to state a 
claim of breach of fiduciary duty under the gist of the action doctrine, the Trustee also fails to state 
a claim of standard negligence pursuant to application of the gist of the action doctrine. 

Moreover, the Trustee fails to state a claim for negligence pursuant to the economic loss 
doctrine. Under the economic loss doctrine, “absent a special relationship between the parties, a 
plaintiff cannot maintain an action in tort for an alleged breach of a contractual duty.” McNeely v. 
Wells Fargo Bank, No. 2:13-cv-25114, 2014 U.S. Dist. LEXIS 170784 at *14-15 (S.D. W.Va. 
Dec. 10, 2014) (citing Lockhart v. Airco Heating & Cooling, Inc., 567 S.E.2d 619, 624 (W. Va. 
2002)). Under this doctrine, a plaintiff is “essentially foreclose[d] . . . from obtaining relief through 
tort law when that party’s only damage has come from a contractual relationship. Id. at *15 (citing 
Ballard v. Fifth Third Bank, No. 2:10-cv-00817, 2010 U.S. Dist. LEXIS 86578 at *2 (S. D. W. Va. 
Aug. 23, 2020)). Therefore, “to pursue a tort action against a party to a contract, a plaintiff must 
demonstrate the breach of some positive legal duty imposed by law because of the relationship of 
the parties, rather than from a mere omission to perform a contract obligation.” Id. (internal 
quotations omitted). 

As stated above, the duties alleged to have been breached by Mr. Levine arise solely from 


his Employment Agreement and Addendum with Geostellar. The Trustee has failed to establish a 
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positive legal duty imposed at common law and has alleged only contractual violations under Mr. 
Levine’s Employment Agreement. Again, the Trustee’s attempt to recast his contractual claims as 
tort claims is futile under both the gist of the action doctrine and the economic loss doctrine where 
the duties alleged to have been breached by Mr. Levine all arise solely out of Mr. Levine’s 
Employment Agreement and Addendum with Geostellar. For these reasons, the Trustee’s 
Amended Complaint should be dismissed. 
iii. Constructive Fraud and/or Negligent Misrepresentation 

Under Fed. R. Bankr. P. 7009, F.R.C.P. 9(b) applies to mandate that claims of “fraud or 
mistake” must be stated “with particularity to the circumstances constituting fraud or mistake.” 
The Trustee’s Amended Complaint fails to comply with this rule and in doing so fails to state a 
claim for constructive fraud and/or negligent misrepresentation against Mr. Levine. 

With respect to claims of constructive fraud, West Virginia Courts have distinguished 
actual fraud from constructive or legal fraud in the following way: 

Actual fraud is intentional fraud; it consists in deception, intentionally practiced, to 

induce another to party with property or to surrender some legal right, and which 

accomplishes the end designed. Constructive fraud is a breach of legal or equitable 

duty, which, irrespective of moral guilt of the fraud feasor, the law declares 

fraudulent, because of its tendency to deceive others, to violate public or private 


confidence, or to injure public interest. Neither actual dishonesty of purpose nor 
intent to deceive is an essential element of constructive fraud. 


Miller v. Huntington & Ohio Bridge, Co., 15 S.E.2d 687, 695 (W. Va. 1941) (emphasis added). 


The Trustee has failed to plead a claim of constructive fraud with the specificity required 
by F.R.C.P. 9(b). The Trustee claims that Mr. Levine had a duty to provide information to the 
Geostellar Board of Directors, but fails to cite the basis for this duty. Similarly, the Trustee fails to 
identify what statements of Mr. Levine’s were actually fraudulent, referring only to Mr. Levine’s 
general attitude toward decision making as “incorrect”. Am. Compl. 461. Such generalities are 


insufficient to meet the burden imposed by F.R.C.P. 9(b) and are therefore insufficiently plead. 
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Furthermore, even if the Trustee’s constructive fraud claim was sufficiently plead, as with 
his breach of fiduciary duty and negligence claims, the Trustee’s constructive fraud claim 
nonetheless presents in substance as a breach of contract claim and is therefore barred by the gist of 
the action doctrine. The Trustee’s Amended Complaint has not alleged a breach of any “legal or 
equitable duty” in support of a claim for constructive fraud. Instead, although not explicitly stated, 
the Trustee seeks to impose this duty to provide information to Geostellar on Mr. Levine via his 
employment relationship with Geostellar. Therefore, Mr. Levine’s duty to provide information is 
not a legal or equitable duty, but a specific contractual duty pursuant to the terms of Mr. Levine’s 
employment relationship and Agreement with Geostellar. Therefore in accordance with the 
preceding caselaw, the Trustee has failed to state a cause of action for constructive fraud where 
such allegations duplicate contractual claims based solely Mr. Levine’s Employment Agreement. 
For these reasons, the Trustee’s Amended Complaint should be dismissed. 

The Trustee similarly has failed to state a claim for negligent misrepresentation. Under 
West Virginia law, negligent misrepresentation when “[o]ne under a duty to give information to 
another, who makes an erroneous statement when he has no knowledge on the subject, and thereby 
misleads the other to his injury, is as much liable in law as if he had intentionally state a 
falsehood.” Folio v. City of Clarksburg, 665 S.E.2d 143, 151 (W. Va. 2007). The Trustee here has 
failed to identify any specific statements made to any specific individuals which Mr. Levine should 
have known were false or which he lacked knowledge of their truth or falsity at the time such 
statements were made. Again, the Trustee’s claim instead indicates that certain statements by Mr. 
Levine were based on his “incorrect” way of thinking, which is not indicative of whether the 
statements were actually false or whether he should have known they were false. For these reasons, 


the Trustee has failed to state a claim for negligent misrepresentation. 


02156947.DOCX 6275-0642 18 


Case 3:22-cv-00050-GMG Document 6-17 Filed 04/19/22 Page 19 of 54 PagelD #: 795 


Therefore, where the Trustee has failed to properly state claims of breach of fiduciary duty, 
negligence, constructive fraud and negligent misrepresentation the Trustee’s Amended Complaint 
must be dismissed. 

VI. © CONCLUSION 

This Court has already determined that any claims relating to or originating from Mr. 
Levine’s employment at Geostellar must be arbitrated pursuant to the terms of his binding 
Employment Agreement and Addendum. The absence of any contractual claim by the Trustee in 
his Amended Complaint does not nullify or otherwise void the enforceable provisions of the 
Employment Agreement and Addendum. Substantively, the Trustee’s Amended Complaint fails to 
state claims of breach of fiduciary duty, negligence, constructive fraud, and negligent 
misrepresentation under the gist of the action doctrine and economic loss doctrine. For all these 


reasons, this Court should dismiss the Trustee’s Amended Complaint and transfer this case to 


arbitration. 
Respectfully submitted, 
ZIMMER KUNZ, PLLC 
Date: October 7, 2021 By: __ /s/George N. Stewart 


George N. Stewart, Esquire 
W.V. LD. No. 5628 

132 South Main Street; Suite 400 
Greensburg, PA 15601 

(724) 836-5400 


stewart@zklaw.com 


By: __ /s/Joseph F. Butcher 
Joseph F. Butcher, Esquire 


W.V. I.D. No. 13493 

310 Grant Street, Suite 3000 
Pittsburgh, PA 15219 

(412) 434 - 5449 
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United States Bankruptcy Judge 


IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA 


In re: ) 
) 
GEOSTELLAR, INC., ) Case No. 18-bk-45 
) 
Debtor. ) Chapter 7 
) 
) 
MARTIN P. SHEEHAN, Trustee of the ) 
Bankruptcy Estate of Geostellar, Inc., ) 
) 
Plaintiff, ) 
) 
2 ) Adversary No. 19-ap-24 
) 
DAVID A. LEVINE and ) 
INDECO UNION, a Delaware Corp., ) 
) 
Defendants. ) 
) 
MEMORANDUM OPINION 


David A. Levine and Indeco Union (collectively, the ““Defendants”) seek the dismissal of 
the adversary complaint filed against them by Martin P. Sheehan, the Chapter 7 trustee 
administering the bankruptcy estate of Geostellar, Inc (the “Debtor’”). The Defendants contend 
that the court should dismiss the trustee’s complaint based upon either the arbitration clause and 
forum selection clause contained in Mr. Levine’s July 28, 2016 Employment Agreement and 
related Assignment of Inventions Agreement, respectively, or because the trustee fails to state a 
claim upon which the court can grant relief. The trustee asserts that the arbitration clause in the 


Employment Agreement only pertains, if at all, to his claim for a breach of contract.' Otherwise, 


' According to the trustee, none of his claims arise under or relate to the Assignment of Inventions 
Agreement, which sends to Delaware claims arising under that agreement, such that his claims can 
proceed in this forum. 
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the trustee contends that his complaint adequately states causes of action for fraud, breach of 
fiduciary duties, and civil conspiracy. 

For the reasons stated herein, the court will enter a separate order holding the Defendants’ 
motion to dismiss in abeyance and until after the February 21, 2020 deadline for filing proofs of 
claim against Mr. Levine’s Chapter 13 bankruptcy estate.” 

I. STANDARD OF REVIEW 

Under Federal Rule of Civil Procedure (“Rule”) 12(b)(6), a complaint should be dismissed 
for “failure to state a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6); Fed. R. 
Bankr. P. 7012(b) (incorporating Rule 12(b)(6)). To survive a Rule 12(b)(6) motion, the complaint 
must contain “enough facts to state a claim to relief that is plausible on its face.” Bonds v. Leavitt, 
629 F.3d 369, 385 (4th Cir. 2011) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 
(2007)). “[T]he complaint must contain sufficient factual matter, accepted as true, to ‘state a claim 
to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting 
Twombly, 550 U.S. at 570). As the Fourth Circuit has explained, the plausibility standard requires 
a plaintiff “to articulate facts, when accepted as true, that ‘show’ that the plaintiff has stated a claim 
entitling him to relief, i.e., the ‘plausibility’ of ‘entitlement to relief.’” Francis v. Giacomelli, 588 
F.3d 186, 193 (4th Cir. 2009) (quoting Twombly, 550 U.S. at 557). Finally, when courts evaluate 
a motion to dismiss, they are to (1) construe the complaint in a light favorable to the plaintiff, (2) 
take factual allegations as true, and (3) draw all reasonable inferences in favor of the plaintiff. 5C 
Charles Wright & Arthur Miller, Federal Practice and Procedure § 1357 (3d. ed. 2012) (collecting 
thousands of cases). The court’s role in ruling on a motion to dismiss is not to weigh the evidence, 
but to analyze the legal feasibility of the complaint. See Cooper v. Parsky, 140 F.3d 433, 440 (2d 
Cir. 1998). In fact, the court is “limited to considering the sufficiency of allegations set forth in 
the complaint and the ‘documents attached or incorporated into the complaint.’” Zak v. Chelsea 
Therapeutics Int'l Ltd., 780 F.3d 597, 607 (4th Cir. 2015) (citing E.J. du Pont de Nemours & Co. 
v. Kolon Indus Inc., 637 F.3d 435, 448 (4th Cir. 2011)). 


> The trustee names Indeco Union as a defendant, and specifically alleges that it engaged in a civil 
conspiracy with Mr. Levine, and perhaps others, resulting in Geostellar’s failure. The court, 
however, perceives Indeco Union and Mr. Levine to be a united interest, at least for purposes of 
this adversary proceeding, based upon the specific facts alleged by the trustee. The court, 
therefore, will analyze the extant motion to dismiss simply as between Mr. Levine and the trustee. 
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Generally, “courts are limited to considering the sufficiency of allegations set forth in the 
complaint and the documents attached or incorporated to the complaint.” Zak, 780 F.3d at 606 
(internal citations omitted). If a document is “integral to and explicitly relied on in the complaint” 
and there are no questions as to the authenticity of that document, then a court may consider the 
document as it has effectively been incorporated to the complaint. Phillips v. LCI Intern., Inc., 190 
F.3d 609, 618 (4th Cir. 1999). 

Il. BACKGROUND 

The Debtor’s business was to provide a marketplace pairing consumers interested in 
transitioning to solar energy with necessary information, including vendors, installers, and lenders 
engaged in financing such transitions. The Debtor purportedly created proprietary software to aid 
its business development in that regard. Notably, however, the business was not profitable 
prepetition, but the Debtor hoped to generate sufficient revenue to raise capital or otherwise grow 
its business and reach long-term profitability. At all times material to the Debtor’s complaint, 
David A. Levine was its Chief Executive Officer and, before January 24, 2018, a member of its 
Board of Directors. 

According to the trustee, the Employment Agreement between the Debtor and Mr. Levine 
bound him in certain respects. Despite that, the trustee avers that Mr. Levine took steps unilaterally 
to change the focus of Geostellar’s business in dereliction of his duties under the Employment 
Agreement and otherwise as officer and director of the Debtor. The trustee generally alleges that 
Indeco Union was an instrumentality employed by Mr. Levine to facilitate his malfeasance in that 
regard.* 

On May 20, 2019, the trustee filed his complaint seeking certain damages based upon the 
various causes of action alleged against Mr. Levine. The parties completed the briefing regarding 
the Defendants’ motion to dismiss in September 2019, and the court took the matter under 
advisement. Notably, Mr. Levine and his wife filed a Chapter 13 voluntary petition on December 


13, 2019—while the extant motion to dismiss was pending. Proofs of claim in Mr. Levine’s 


> Aside from the allegation that Indeco Union, which Mr. Levine purportedly formed and controls, 
“continued to conspire with David A. Levine to defraud Geostellar, Inc.,” the court does not 
perceive any alleged affirmative acts by Indeco Union that would require it to defend separately 
from the trustee’s complaint against Mr. Levine. The court, therefore, will resolve the motion to 
dismiss based upon the allegations against Mr. Levine and reserve for further development what 
impact Mr. Levine’s use of Indeco Union may have upon the trustee’s anticipated recovery. 
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individual case are due by February 21, 2020. Notably, Mr. Levine did not identify the trustee as 
a creditor of his bankruptcy estate, but he did include this adversary proceeding on his Statement 
of Financial Affairs, which he filed on January 7, 2020. 

I. ANALYSIS 

The Defendants assert two bases upon which it contends the court should dismiss the 
trustee’s complaint. First, they contend that the trustee’s claims are subject to the arbitration clause 
in Mr. Levine’s employment contract such that the claims cannot proceed here. They also contend 
that the trustee otherwise fails to state a claim upon which the court can grant relief such that the 
court should dismiss the complaint under Rule 12(b)(6). In support of their first argument, the 
Defendants rely on the following language from the Mr. Levine’s Employment Agreement with 
the Debtor: 

To ensure the rapid and economical resolution of disputes that may arise in 

connection with the Executive’s employment with the Company, the Executive and 

the Company agree that any and all disputes, claims, or causes of action, in law or 

equity, arising from or relating to the . . . interpretation of this Agreement, the 

Executive’s employment, or the termination of the Executive’s employment, shall 

be resolved, to the fullest extent permitted by law, by final, binding and confidential 

arbitration... . 

Employment Agreement, § 7.11; Compl. Ex. A. In the alternative, the Defendants contend that 
the trustee otherwise fails to state a claim upon which the court can grant relief. In that regard, the 
Defendants generally assert that the trustee makes conclusory allegations without pleading 
sufficient factual detail to support his respective claims. 

The trustee contends that his complaint should survive the motion to dismiss because, at 
most, the arbitration clause in the Employment Agreement pertains to only his claim for a breach 
of contract. He asserts that his claims for fraud, breach of fiduciary duty, and civil conspiracy are 
not claims of the kind identified in the arbitration clause. Additionally, the trustee argues that the 
court possesses the discretion to refuse to enforce the arbitration clause because Mr. Levine filed 
a claim against the bankruptcy estate; specifically, because his claim against Mr. Levine “may be” 
a counterclaim to Mr. Levine’s claim and thus “core” under 28 U.S.C. § 157(b)(2)(C). To support 
his contention in that regard, the trustee relies upon the Fourth Circuit’s per curiam opinion in 


Moses v. CashCall, Inc., 781 F.3d 63 (4th Cir. 2015). Regarding his other claims, the trustee 


contends that he adequately states causes of action upon which the court can grant relief. 
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“To be sure, the arbitration policies implemented by the Federal Arbitration Act (“FAA”), 
9 U.S.C. §§ 1-14, are to be robustly followed.” Moses, 781 F.3d at 71 (citation omitted). If one 
or more of the trustee’s claims are subject to arbitration, the court must “stay a determination of 
the merits of the present adversary proceeding, apparently including Defendants’ Rule 12(b)(6) 
motion to dismiss.” Little v. Career Educ. Corp. (In re Little), Adv. Proc. No. 19-80041-JW, 2020 
WL 211467, at *3 (Bankr. D.S.C. Jan. 3, 2020) (citing § 3 of the FAA, which requires the court to 
“stay the trial of the action until such arbitration has been had in accordance with the terms of the 
agreement... .”). “Therefore, . . . the Court must first determine if the claim is subject to 
arbitration before addressing any issue on the merits of the claim, including Defendants’ Rule 
12(b)(6) motion to dismiss.” Jd. (citing Peabody Holding Co., LLC v. United Mine Workers of 
Am., Int’! Union, 665 F.3d 96, 104 (4th Cir. 2012) and McLean v. U.S., 566 F.3d 391, 398 (4th 
Cir. 2009) (“Courts have held that, unless otherwise specified, a dismissal for failure to state a 
claim under Rule 12(b)(6) is presumed to be both a judgment on the merits and to be rendered with 
prejudice.”)). 

As the Fourth Circuit recognized in CashCall, 

where tension arises between the FAA and another statute [like the Bankruptcy 

Code], the Supreme Court has provided a framework for resolving it, holding that 

the party seeking to prevent enforcement of an applicable arbitration agreement 

must show that “Congress has evinced an intention to preclude a waiver of judicial 

remedies for the statutory rights at issue.” 

781 F.3d at 71 (quoting Green Tree Fin. Corp. v. Randolph, 531 U.S. 79, 90 (2000). “That intent 
must deducible from (1) the statute’s text; (2) its legislative history; or (3) ‘an inherent conflict 
between arbitration and the statute’s underlying purpose.’” Jd. (quoting Shearson/Am. Express, 
Inc. v. McMahon, 482 U.S. 220, 227 (1987). “Where such an intent can be deduced, the court of 
first impression has discretion to decide whether to withhold arbitration, a decision that is subject 
to review for abuse of that discretion.” Jd. (citation omitted). 

In determining whether to compel arbitration in bankruptcy, “[t]he core/non-core 
distinction . . . is not mechanically dispositive in deciding whether a bankruptcy judge may refuse 
to send a claim to arbitration.” /d. (citation omitted). “Instead, what matters fundamentally is 
whether compelling arbitration for a claim would inherently undermine the Bankruptcy Code’s 
animating purpose of facilitating the efficient reorganization of an estate through the 


‘centralization of disputes concerning a debtor’s legal obligations ....” Jd. at 83 (quoting Phillips 
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v. Congelton, LLC (In re White Mountain Mining Co.), 403 F.3d 164, 170 (4th Cir. 2005)). At 
bottom, however, “[a] bankruptcy judge’s discretion to deny arbitration of non-core matters is... 
necessarily narrow.” Jd. at 84. Such discretion must be supported with “more than a finding that 
arbitration would potentially conflict with the purposes of the Bankruptcy Code. Rather, the 
conflict must be inherent and ‘sufficient to override by implication the presumption in favor of 
arbitration.” /d. at 88 (citing U.S. Lines, Inc. v. Am. Steamship Owners Mut. Prot. & Indemnity 
Ass’n (In re U.S. Lines), 197 F.3d 631, 640 (2nd Cir. 1999)). 

Considering the parties respective arguments in light of the foregoing, the court finds it 
appropriate to deny the Defendants’ motion to dismiss but enter an order compelling the extant 
dispute among the parties to arbitration. First, the court finds that the subject arbitration clause 
pertains to all of the trustee’s causes of action. Specifically, it encompasses “any and all disputes 
... arising from or relating to . . . the Executive’s employment.” Despite the trustee’s argument 
to the contrary, the court perceives that to include causes of action based upon Mr. Levine’s alleged 
misconduct as the Debtor’s CEO. To the extent that the trustee contends that his actions against 
Mr. Levine as director, as opposed to CEO, are not subject to arbitration, the court is likewise 
unpersuaded. 

From the court’s perspective, despite Mr. Levine purportedly being CEO and a director, 
the trustee’s complaint centers almost exclusively around conduct Mr. Levine likely undertook in 
his role as CEO. For example, the trustee makes the following contentions, among others: that 
Mr. Levine (1) “caused employees of the engineering department of Geostellar, Inc., to curtail 
work related to the development of a solar energy marketplace and instead to cause those 
employees to begin working on the development of a cryptocurrency;” (2) “caused the filing of a 
Form C, as required by 17 C.F.R. § 227.100, et seq., with the Securities and Exchange Commission 
in connection with efforts to obtain Crowdfunding for Geostellar, Inc.;” (3) made a presentation 
“to the Board of Directors of Geostellar, Inc., . . . concerning the development of the 
cryptocurrency to be known as Zydeco;” (4) “appropriated the business plan of Geostellar, Inc., 
for competing companies which he had create;” (5) “did not accept direction from the Board of 
Directors;” and (6) “directed that the proprietary software developed by Geostellar, Inc., . . . be 
converted to ‘open source’ software.” The trustee only incidentally alleges failures of Mr. Levine 
as director, for instance by referencing his breach of “other fiduciary duties.” The claims, if any, 


against Mr. Levine as director are so inexorably linked to his conduct as CEO, the court finds all 
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of the claims subject to arbitration. Moreover, the court perceives judicial economy to be best 
served by compelling all claims to arbitration. 

Regarding the trustee’s argument that his claims are “core” such that the court should 
exercise its discretion to deny compelling arbitration, the court is not persuaded. Specifically, it 
is true that Mr. Levine filed a claim against the bankruptcy estate for wages, but the trustee’s claims 
against Mr. Levine cannot be construed as a counterclaim thereto. Notably, to the court’s 
knowledge, the trustee does not object to Mr. Levine’s proof of claim for wages. Rather, the 
trustee simply brings this action alleging breach of contract, fraud, breach of fiduciary duty, and 
civil conspiracy. The court perceives those actions to be simply ancillary to the Debtor’s 
bankruptcy and thus “non-core.” Importantly, nothing alleged by the trustee implicates a provision 
of the Bankruptcy Code, the related rules, or this court’s administration of bankruptcy. The court, 
therefore, in following the teaching of Moses believes it has no discretion to withhold arbitration. 

That concludes the court’s present analysis. As the court recounted above, however, Mr. 
Levine and his wife filed a voluntary petition for relief under Chapter 13 of the Bankruptcy Code. 
The trustee’s claim here is at least nominally a claim against Mr. Levine’s Chapter 13 bankruptcy 
estate. The trustee has not yet filed such a claim in Mr. Levine’s Chapter 13 case, but he has until 
February 21, 2020, to do so. However, it is possible that the filing of a proof of claim by the trustee 
may affect the court’s ultimate analysis regarding the enforcement of the arbitration clause in the 
Employment Agreement. See Stern v. Marshall, 564 U.S. 462, 479-80 (2011). The impact of Mr. 
Levine’s bankruptcy is something the parties have not had the opportunity to address in this 
proceeding, if they are aware of it at all. 

IV. CONCLUSION 

Based upon the foregoing, the court finds it appropriate to hold the Defendants’ motion to 
dismiss in abeyance and conduct a status conference after the February 21 deadline by which the 
trustee may file a claim against Mr. Levine’s Chapter 13 bankruptcy estate. At the hearing, the 
parties should be prepared to address what impact, if any, Mr. Levine’s bankruptcy case should 


have on the court’s analysis and an anticipated schedule for supplemental briefing in that regard. 
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GEOSTELLAR, INC. 
EMPLOYMENT AGREEMENT 


THIS EMPLOYMENT AGREEMENT (“Agreement”) is entered into as of July 28, 2016, by 
and between DAVID A. LEVINE (“Executive”) and GEOSTELLAR, INC., a Delaware corporation 
(the “Company”). 


RECITALS 


A. The Company and Executive are parties to that certain Key Employee Agreement dated as of 
March 8, 2010 (the “Prior Agreement”), which has been terminated effective January 15, 
2014. 


B. The Company and Executive desire to amend and restate the Prior Agreement in its entirety 
as set forth below. 


AGREEMENT 


Accordingly. in consideration of the mutual promises and covenants contained herein. the 
parties hereto. intending to be legally bound, agree to the following: 


1. EMPLOYMENT BY THE COMPANY. 


1.1 Effective Date. The elfective date of this Agreement shall be the date this 
Agreement is cntered as set forth above (the “Effective Date”). 


12 Position, Subject to the terms set forth herein, ihe Company agrees to 
employ Executive in the position of President and Chief Executive Officer, and Executive hereby 
accepts such employment under the terms of this Agreement effective as of the Fifective Date. 


1.3 Duties. Executive shall serve in an executive capacity and shall perform 
such dutics as are customarily associated with each of Executive’s positions and any other 
functions reasonably assigned to the Executive from time to time. Executive will report to the 
Company’s Board of Directors (the “Board’). Executive shall diligently, conscientiously and 
exclusively devote Executive's full time and attention and Executive’s best efforts io discharge 
the dutics assigned to the Executive by the Company. 


14 Qther Employment Policies. The employment relationship between the 
parties shall also be governed by the general employment policics and practices of the Company, 
including those relating to protection of confidential information and assignment of inventions, 
except that when the terms of this Agreement differ from or are in conflict with the Company's 
general employment policies or practices, this Agreement shall control. As an employee of the 
Company, Executive agrees to comply with the Company policies. procedures and standards of 
conduct that may be established by the Company from time to time. 
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2. COMPENSATION, 


2.1 Salary. As of August 1, 2016, Executive shall receive for Executive's 
services to be rendered hereunder an annualized base salary of $160,000 (such salary, as may be 
adjusted pursuant to the immediately following sentences, the “Base Salary”), subject 10 
standard [edera} and state withholding requirements. payable in accordance with Company’s 
standard payroll practices. At such a time as the Company has raised $1,500,000 in Series BB 
preferred stock (not including convertible debt), Executive shall receive for Executive's services 
to be rendcred hereunder an annualized base salary of $195,000, The Board or the Compensation 
Committee of the Board (the “Compensation Committee”) shall review and may make any 
adjustments to the Base Salary on at least an annual basis, subject to the covenants contained in 
that certain Amended and Restated Investors’ Rights Agreement dated as of the Effective Date, 
as amended from time to time. For the sake of clarity, nothing in this Section 2 alters 
Executive's at-will employment with the Company or obligates the Company to employ the 
Executive for any period of time, Executive's position with the Company is an exempt position. 
which means Executive will be paid a salary and will be expected to work additional hours as 
required by the nature of your duties and responsibilities and you will not be eligible for 
overtime pay. 


2.2 Performance Incentive-Based_ Bonus. Commencing with the year 
following the first year in which the Company achicves Free Cash Flow of at least $10,000 per 
month for three consecutive months, Executive shall be eligible for an annual incentive bonus 
award (an “Anaual Bonus”) in respect of each fiscal year during his term of employment (each 
such year shall be referred to as the “Bonus Year"). Whether or not Executive earns any bonus 
will be dependent upon (a) the Company's achievement of a higher annual Free Cash Flow in the 
applicable Bonus Year over that of the immediately preceding year, and (b) Executive's 
continuous performance of services to the Company through the end of the applicable Bonus 
Year for which performance is being measured. The amount of the Annual Bonus shall] be equal 
to the product of (a) the applicable Bonus Year’s percentage increase in the Company’s annual 
Free Cash Flow from the Company’s annual Free Cash Flow in the immediately preceding year, 
multiplied by (b) the Base Salary. Any Annual Bonus payable to Executive shall be paid to 
Executive at the same time as annual bonuses are generally payable to other senior executives of 
the Company. but in any event not later than the date which is two and one-half (2 4%) months 
following the end of the calendar year in which such Annual Bonus is earned. For example, if 
the Board or Compensation Committee, as applicable, determines on March |, 2017 that 
Executive has carned a bonus related to fiscal year 2016. that bonus must be paid at the same 
time as annual bonuses are generally payable to other senior executives of the Company, but in 
any event not later than March 15, 2017. Any bonus paid to Executive shall be subject to 
standard federal and state withholding requirements. 


2.3 Retention Bonus, Executive shall be eligible to earn the following 
retention bonus awards (collectively, the “Retention Bonus”): (a) a Retention Bonus in the 
amount of 20% of Executive's then current Base Salary if Executive remains in the continuous 
service of the Company through the two-year anniversary of the Effective Date; (b) a Retention 
Bonus in the amount of 30% of Executive's then current Base Salary if Executive remains in the 
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continuous service of the Company through the three-year anniversary of the Effective Date; (c) 
a Retention Bonus in the amount of 40% of Exccutive’s then current Base Salary if Executive 
remains in the continuous service of the Company through the fourth-year anniversary of the 
Effective Date; and (d) a Retention Bonus in the amount of 50% of Executive’s then current 
Base Salary if Executive remains in the continuous service of the Company through the five-year 
anniversary of the Effective Date. The Retention Bonus will be paid in the first full payroll cycle 
afier the applicable anniversary date, but in all cases not later than the date which is two and one- 
half (2 ’2) months following such year’s anniversary of the Effective Date. 


2.4 Equity Financing Award. Excluding the proceeds from the Series BB 
Preferred Share transaction closing in or about July 28, 2016, after the Effective Date, upon the 
closing of cach equity financing in which the Company issues shares of its Preferred Stock (as 
defined in the Company’s Certificate of Incorporation, as amended from time to time (the 
“Charter”)) for total proceeds to the Company of not less than $1,000,000 at a price per share of 
at least 200% of the Series BB Original Issue Price (as delined in the Charter and such financing, 
a “Qualified Financing”), Executive shall be eligible to receive a Stock Award (as defined in the 
Company’s 2011 Equity Incentive Plan, as amended from time to time) of that number of shares 
equal to the product of (i) 50,000 times (ii) the quotient of the price per share paid by the 
investors purchasing the equity securities in that Qualified Financing divided by the price per 
share paid by the investors who purchased equity securities in the Qualified Financing 
immediately prior to such Qualified Financing, rounded down to the nearest integer, with a 
maximum total number of shares equal to 1,000,000. 


2.5 Standard Company Benefits; Accrued Vacation. During the term of 
his employment, Exccutive shall be entitled 1o participate in the standard benefits plans under the 


terms and conditions of such plans as may be in effect from time to time and provided by the 
Company to similarly situated employees, The Company may adopi, change or delete plans, 
policies and provisions in its sole discretion. Exccutive will be entitled to vacation benclits per 
the Company's standard vacation policy. 


2.6 Life Insurance. For so long as the Company maintains a “key man” 
insurance policy on Excculive, at Executive’s election, the Company shall at its expense 
maintain a term life insurance policy with cquivalent benefits to the “key man” insurance policy 
payable to a beneficiary selected by Executive, up to a maximum total expenditure of $5,000 per 
year by the Company. Executive may increase, supplement or augment the level of coverage 
beyond such maximum. 


2.7 Long-Term Disability Insurance. he Company shall reimburse 
Executive an amount equal to the long-term disability insurance premiums paid by Executive up 
to a maximum of 2% of Executive’s Base Salary. The Company's obligation to reimburse such 
insurance premiums will expire at such time that the Company provides long-term disability 
insurance benefits to Executive under a Company benefit plan. 
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2.8 Expense Reimbursement, The Company will reimburse Exccutive for 
reasonable business expenses in accordance with the Compuany’s standard expense 
reimbursement policy. 


2.9 Withholding. All payments required to be made by the Company to the 
Executive pursuant to this Agreement shall be subject to the withholding of such amounts, if any. 
relating to tax and other payroll deductions as the Company may reasonably determine should be 
withheld pursuant to any applicable law or regulation, including under Section 409A of the 
Internal Revenue Code (the “Cede”) and applicable guidance. 


a EMPLOYEE PROPRIETARY INFORMATION, INVENTIONS, NON-SOLICITATION 
AND NON-COMPETITION AGREEMENT. The obligations of the Company under this Agreement, 


including its obligation to pay the compensation provided for in this Agreement, to the extent 
permitted by applicable law, are contingent upon the Executive’s performance of Executive's 
obligations under the Amended and Restated Employee Proprietary Information, Inventions, Non- 
Solicitation and Non-Competition Agreement in the form attached hereto as ExnisiT A (the 
“Assignment of Inventions Agreement’). The Assignment of Inventions Agreement contains 
provisions that are intended by the parties to survive and do survive termination or expiration of 
this Agreement. 


4, OUTSIDE ACTIVITIES. 


4.1 Conflicting Interests. While employed by the Company, without the 
written approval of the Chairman of the Compensation Committee of the Board (a) Executive 
agrees nol to participate in, directly or indirectly, any position (whether as an employee, 
consultant, director, advisor or otherwise) in any other business activity, whether or not such 
activity is pursued for vain, profit or other pecuniary advantage, or (b) make or acquire any 
investment or interest in a business adverse or antagonistic to the Company, its business or 
prospects, financial or otherwise; provided, however, that anything above to the contrary 
notwithstanding, (i) Executive may own, as a passive investor, securities of any public 
competitor corporation, so long as Executive’s direct holdings in any one such corporation shall 
not in the aggregate constitute more than 1% of the voting stock of such corporation, and (b) 
Executive may engage in civic and not for profit activities so long as such activities do not 
materially interfere with the performance of his or her duties hereunder. 


3: FORMER EMPLOYMENT. 


5.1 No Conflict With Existing Obligations. Executive represents that 
Executive's performance of all the terms of this Agreement and as an employee of the Company 


does not and will not breach any agreement or obligation of any kind made prior to Executive’s 
employment by the Company, including agreements or obligations Executive may have with 
prior employers or entities for which Executive has provided services. Executive has not entered 
into, and agrees Executive will not enter into, any agreement or obligation either written or oral 
in conflict herewith. 
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5.2 No Disclosure of Confidential Information. Executive will not 
intentionally disclose to the Company or use on behalf of the Company any confidential 
information belonging to any of Executive’s former employers (except in accordance with 
agreements between the Company and any such former employer); but during Executive's 
employment by the Company Executive will use in the performance of Executive’s duties all 
information which is generally known and used by persons with training and experience 
comparable to Executive's own and all information which is common knowledge in the industry 
or otherwise legally in the public domain. 


6. TERMINATION OF EMPLOYMENT, Subject to the terms and requirements below, 
the parties acknowledue that Executive’s employment with the Company is at-will. Either 
Executive or the Company may terminate the employment relationship at any time, for any 
reason, with or without Cause (as defined below). The provisions of Sections 6.] through 6.5 
govern the amount of compensation, if any, to be provided to Exccutive upon termination of 
employment. 


i | Perminativn by the Company Without Cause. 


(a) If and only if sixty percent (60%) or more of the Directors on the 
Company’s Board of Directors vote to authorize Executive's termination without Cause, the 
Company shall have the right to terminate Executive’s employment with the Company without 
Cause by giving notice as described in Section 6.6 of this Agreement. 


(b) In the event Executive’s employment is terminated without Cause, 
the Company shall, subject to Section 6.1(d), provide to Executive the following “Severance 
Benefits” (i) cominue to pay Executive as severance Executive's then-elfective Base Salary for a 
period of time (the “Severance Period’) equal to the Severance Length (as defined below) 
beginning on the date the Release (as defined below) becomes effective and may no longer be 
revoked by the Executive, !css applicable withholding and deductions, on the Company’s regular 
payroll dates and (ii) if Executive is participating in the Company’s group health insurance plans 
on the effective date of termination, and Executive timely elects and remains eligible for 
continued coverage under COBRA, or, if applicable, state insurance laws, the Company shall 
pay, up to a maximum aggregate amount of $5,000.00, that portion of Executive’s insurance 
premiums that the Company was paying prior to the effective date of termination for the 
Severance Period or for the continuation period for which Executive is eligible, whichever is 
shorter {the “COBRA Payment Period’). Nowwithstanding the foregoing, if the Company 
determines, in its sole discretion, that the payment of the COBRA premiums would result in a 
violation of the nondiscrimination rules of Section 105(h)(2} of the Code or any statute or 
regulation of similar effect (including but not limited to the 2010 Patient Protection and 
Affordable Care Act. as amended by the 2010 Health Care and Education Reconciliation Act), 
then in lieu of providing the COBRA premiums, the Company, in its sole discretion, may elect to 
instead pay Executive on the first day of each month of the COBRA Payment Period, for the 
remainder of the COBRA Payment Period, a fully taxable cash payment equal to the COBRA 
premiums for that month, subject to applicable tax withholdings (such amount, the “Special 
Severance Payment’). [Executive may, but is not obligated to, use such Special Severance 


e) 
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Payment toward the cost of COBRA premiums. The Company’s insurance premium payment 
obligation will end immediately if the Executive obtains health care insurance from any other 
source during the Severance Period. 


(c) The “Severance Length” means eighteen (18) months. 


(d) Notwithstanding anything herein to the contrary, Executive shall 
not receive the severance payments set forth in Section 6.1(b) above or Section 6.5 below, as 
applicable, unless and until Executive executes a general release in substantially the form 
attached to this Agreement as EXxuHIBir B, as updatcd to reflect changes in the law (the 
“Release”), on or before the forty-five (45) day period following his termination of employment 
and allows the Release to become effective on the eighth day after Executive signs the Release. 
If the period during which the Executive has discretion to execute or revoke the Release 
straddles two taxable years of the Executive, then the Company in its sole discretion shall make 
the severance payments starting in the second of such taxable years, regardless of which taxable 
year the Executive actually delivers the executed general release of claims to the Company. In 
addition, notwithstanding anything herein to the contrary, Executive shall forfeit his right to 
receive the severance payments set forth in Section 6.1(b) above and Section 6.5 below, if 
Executive fails to (i) return to the Company of all Company property, (ii) comply with the 
provisions of the Release, including without limitation any non-disparagement and 
confidentiality provisions contained therein, or (iii) comply with the terms of this Agreement, 
including, without limitation, the Assignment of Inventions Agreement. 


6.2 Termination by the Company for Cause. 


(a) The Company shall have the right to terminate Executive's 
employment with the Company al any time lor Cause by giving notice as described in Section 
6.6 of this Agreement. 


(b) “Case” for termination shal] mean sixty percent (60%) or more of 
the Directors on the Company’s Board of Directors vote that reasonable cause exists to justify 
termination for Cause based on one or more of the following factors (as specifically identified 
prior to the Board vote): (i) conviction of, or plea of nofo contendere to, any felony or of any 
other crime involving dishonesty, moral turpitude or illegal drugs; (ii) Executive's breach of any 
material provision of this Agreement or of Executive’s Assignment of Inventions Agreement; 
(iti) any act constituting dishonesty, fraud, immoral or disreputable conduct which is materially 
harmful to the Company or its reputation; (iv) any act of misconduct which is materially 
injurious to the Company; (v) refusal to follow or implement a clear and reasonabie directive of 
the Board; (vi) gross negligence in the performance of Executive's duties; or (vii) breach of 
fiduciary duty. Prior to any termination for Cause pursuant to each such event listed in (v) or 
(vi) above, to the extent such event(s) is capable of being cured by Executive as determined in 
good faith by the Company, (A) the Company shall give the Executive notice of such event(s), 
which notice shall specify in reasonable detail the circumstances constituting Cause, and (B) 
there shall be no Cause with respect to any such event(s) if a majority of the Board determines in 
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good faith that such events have been cured by Executive within thirty (30) days after the 
delivery of such notice. 


(¢) In the event Exccutive’s employment is terminated at any time 
with Cause. Executive will not receive severance pay or any other such compensation, except 
that, pursuant to Company’s standard payroll policies, the Company shall pay to Executive 
through the date of termination, together with ali compensation and benefits payable to 
Executive based on his participation in any compensation or benefit plan, program or 
arrangement the accrued but unpaid salary of Executive through the date of termination. 


6.3 Voluntary Termination by Executive without Good Reason. 


Executive may voluntarily terminate Executive's employment with the 
Company without Good Reason (as defined below) at any time by giving notice as described in 
Section 6.6. In the event Executive voluntarily terminates Executive’s employment without 
Good Reason, Executive will not receive severance pay or any other such compensation, except 
that, pursuant to Company's standard payroll policies, the Company shall pay to Executive 
through the date of termination, together with all compensation and benefits payable to 
Executive based on his participation in any compensation or benefit plan, program or 
arrangement the accrucd but unpaid salary of Executive through the date of termination. 


6.4 Termination by the Company for Inability to Regularly Perform 


Duties or Due to Discontinuance of the Business. 


(a) Company may terminate Exccutive’s employment in the event (i) 
of Executive’s death. (ii) of any illness, disability or other incapacity of Executive in such a 
manner that Executive is physically rendered unable regularly to perform Executive’s duties 
hereunder for a period in excess of one hundred twenty (120) consecutive days or more than one 
hundred eighty (180) days in any consecutive twelve (12) month period (“Disability”), untess 
otherwise prohibited by any applicable federal. state, or loca! law or ordinance, or (iii) the 
Company's business is discontinued because rendered impracticable by substantial financial 
losses, lack of funding, Icgal decisions, administrative rulings, declaration of war, dissolution, 
national or focal economic depression or crisis or any reasons beyond the control of the 
Company (the “Discontinuance of the Business’). 


{b) in the event of Executive's death or Disability or the 
Discontinuance of the Business, Executive will not receive severance pay or any other such 
compensation, except that, pursuant to Company’s standard payroll policies, the Company shall 
pay to Executive the accrued but unpaid salary of Executive through the date of termination, 
together with all compensation and benefits payable to Executive based on his participation in 
any compensation or benefit plan, program or arrangement through the date of termination. 


(c) The determination regarding whether Execulive is physically 


unable regularly to perform Executive's duties under (a) above shall be made by the Board based 
on written certification by a licensed physician. Executive’s inability to be physically present on 
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the Company's premises shall not constitute a presumption that Executive is unable to perform 
such duties. 


6.5 Resignation by the Executive for Good Reason. The Executive may 


resign Executive’s employment for Good Reason within thirty (30) days after the occurrence of 
one of the events specified in Section 6.5(a) below, by giving notice as described in Section 6.6 
of this Agreement. 


(a) “Good Reason” is limited to the folowing, without Executive's 
prior written consenl: (i) forced relocation of the Executive by the Company to a location that is 
outside of a one hundred (100) mile radius of the Washington, D.C.-metropolitan area that 
increases the one-way driving commute of Executive by more than fifty miles; (ii) willful failure 
by the Company to provide the Executive the Base Salary in accordance with the terms of this 
Agreement, except for any reduction which is part of a general reduction or other concessionary 
arrangement affecting a majority of employees or affecting a majority of senior executive 
officers. (iii) material diminution in the Executive's job title. reporting structure or matcrial 
dutics prior to a Corporate Transaction; provided, that there will be no “Good Reason” if 
Executive remains the Chief Executive Officer of the Company, or (iv) material diminution of 
Executive's material duties on or after a Corporate Transaction unless Executive is performing 
duties and responsibilities for the Company or its successor that are similar to those Executive 
was performing for the Company immediately prior to such transaction (for example, if the 
Company becomes a division or unit of a larger entity and Executive is performing duties for 
such division or unit thal are similar to those Executive was performing prior to such transaction 
but under a different title as Executive had prior to such transaction, there will be no “Good 
Reason” for Executive to terminate Executive’s employment pursuant to this clause (iv)). 
However, prior to any termination for Good Reason pursuant to clauses (i), (ii), (iii) or (iv) of 
this Section 6.5(a), (A) the Executive shall first provide the Board with reasonable written notice, 
setting forth in reasonable detail the circumstances that the Executive believes exist that give rise 
to Good Reason for resignation within 90 days after the first occurrence of such circumstance, 
and (B) there shall be no Good Reason for resignation with respect to any such circumstances 
cured by the Company within thirty (30) days after the delivery of such notice, and if such 
circumstance is not reasonably cured within such period, the Exccutive’s resignation from all 
positions the Executive then holds with the Company is effective not later than 30 days after the 
expiration of the cure period. Notwithstanding the foregoing, any actions taken by the Company 
to accommodate a disability of the Executive or pursuant to the Family and Medical Leave Act 
shal] not be a Good Reason for purposes of this Agreement. 


(b) In the event of Executive’s resignation with Good Reason, the 
Executive shall be entitled to receive the same severance payments as Executive would receive 
under Section 6.1(b) above had Executive been terminated by the Company without Cause, 
subject to the provisions of Section 6.1(d) above. 


(c) If the Executive terminates employment for any reason other than 
those listed in items (i), (ii), (iii) and (iv) of Section 6.5(a), the termination will not be for Good 
Reason and the Executive will not be entitled to severance pay or other benefits, except that, 
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pursuant to Company’s standard payroll policies, Company shall pay to Executive the accrued 
but unpaid salary of Executive through the date of termination. together with all compensation 
and benefits payable to Executive based on his participation in any compensation or benetit plan, 
program or arrangement through the date of termination. 


(ad) “Corporate Transaction” means (i) any consolidation, stock 
exchange or merger of the Company with or into any other corporation or other entity or person, 
or any other corporate reorganization, other than any such consolidation, stock exchange, merger 
or reorganization in which the stockholders of the Company immediately prior to such 
consolidation, stock exchange, merger or reorganization continue to hold at least a majority of 
the voting power of the surviving entity in substantially the same proportions (or, if the surviving 
entity is a wholly-owned subsidiary, its parent) immediately afler such consolidation, stock 
exchange, merger or reorganization; (ii) any transaction or series of related transactions to which 
the Company is a party in which in excess of fifty percent (50%) of the Company's voting power 
is transferred; or (iii) a sale of all or substantially all of the assets of the Company; provided, that 
a Corporate Transaction shall not include (x) any consolidation or merger effected exclusively to 
change the domicile of the Company, or (y) any transaction or series of transactions principally 
for bona fide equity financing purposes in which cash is received by the Company or any 
successor or indebiedness of the Company is cancelled or converted or a combination thereof. 


6.6 Notice; Effective Date of Termination. 


(a) Termination of Executive's employment pursuant to this 
Agreement shall be effective on the carliest of: 


(i) immediately after the Company gives written notice to 
Executive of Executive's termination without Cause, unless the Company specifies a later date, 
in which case, termination shall be effective as of such later date; 


(ii) immediately after the Company gives written notice to 
Executive of Executive's termination for Cause, provided, that the Company has complied with 
the procedures set forth in the last sentence of Section 6.2(b) above, as applicabie; 


(iii) immediately upon the Executive’s death or the 
Discontinuance of the Business; 


(iv) immediately after the Company gives written notice to 
Executive of Executive's termination on account of Executive’s Disability, unless the Company 
specifies a later date, in which case, termination shall be effective as of such later date, provided, 
that Executive has not returned to the full time performance of Executive’s duties prior to such 
date; 


{v) immediately afier the Executive gives writien notice to the 
Company of Fxecutive’s resignation without Good Reason; or 
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(vi) immediately following the date that Executive gives written 
notice to the Company of Exccutive’s resignation for Good Reason; provided, that Executive has 
complied with the procedures set forth in the second to last sentence of Section 6.5(a) above, as 
applicable. and the reasons establishing Good Reason have not been cured by the Company 
during the thirty (30) day period as provided in Section 6.5(a) above. 


(b) Executive will receive compensation through any required notice 
period in the event of termination for any reason. However, subject to any right of Executive to 
cure during any cure period. the Company reserves the right to require that the Exccutive not 
perform any services or report to work during any required notice period. 


a. GENERAL PROVISIONS. 


7A Notices. Any notices provided hereunder must be in writing and shall be 
deemed effectively given: (a) upon personal delivery to the party to be notified, (b) when sent by 
electronic mail, telex or confirmed facsimile if sent during normal business hours of the 
recipient, and if not, then on the next business day, (c) five (5) days after having been sent by 
registered or certified mail, return receipt requested, postage prepaid, or (d) one (1) day after 
deposit with a nationally recognized overnight courier, specifying next day delivery, All 
communications shall be sent to the Company at its primary office location and to Executive at 
Executive’s address as listed on the Company payroll, or at such other address as the Company 
or the Executive may designate by ten (10) days advance written notice to the other. 


7.2 Amendment of Agreement. This Agreement may not be modificd or 
amended except by an instrument in writing signed by the partics hercto; provided, however, that 
Executive agrees to execute any and all amendments to this Agreement as may be necessary to 
ensure compliance with the distribution provisions of Section 409A of the Codec or as otherwise 
needed to ensure that this Agreement complies with Section 409A of the Code and al! related 
rules and regulations as determined in the sole and absolute discretion of the Company. 


7.3 Severability. Whenever possible, cach provision of this Agreement will 
be interpreted in such manner as to be effective and valid under applicable law, but if any 
provision of this Agreement is held to be invalid, illegal or unenforceable in any respect under 
any applicable law or rule in any jurisdiction, such invalidity, illegality or unenforceability will 
not aflect any other provision or any other jurisdiction, but this Agreement will be reformed, 
construed and enforced in such jurisdiction as if such invalid, illegal or unenforceable provisions 
had never been contained hercin. 


7.4 Waiver. Ifeither party should waive any breach of any provisions of this 
Agreement, such party shall not thereby be deemed to have waived any preceding or succeeding 
breach of the same or any other provision of this Agreement. 


7.5 Complete Agreement. This Agreement and Executive’s Assignment of 

Inventions Agreement constitute the entire agreement between Executive and the Company with 

regard to the subject matter hereof. This Agreement is the complete, final, and exclusive 

embodiment of their agreement with regard to this subject matter and supersedes any prior oral 
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discussions or written communications and agreements, including the Prior Agreement. ‘This 
Agreement Is entered into without reliance on any promise or representation other than those 
expressly contained herein, and it cannot be modified or amended except in writing signed by 
Execulive and an authorized officer of the Company. The parties have entered into a separate 
Assignment of Inventions Agreement and may have entered into other agreement related to 
equity grants, which governs other aspects of the relationship between the parties, have or may 
have provisions that survive termination of Executive's employment under this Agreement, may 
be amended or superseded by the parties without regard to this Agreement and is enforceable 
according to its terms without regard to the enforcement provision of this Agreement. 


7.6 Counterparts. This Agreement may be executed in separate counterparts, 
any one of which need not contain signatures of more than one party, but all of which taken 
together will constitute one and the same Agreement. 


7.7 Headings. The headings of the sections hereof arc inserted for 
convenience only and shali not be deemed to constitute a part hercof nor to affect the meaning 
thereof. 


7.8 Successors and Assigas. This Agreement is intended to bind and inure to 
the benefit of and be enforceable by Executive and the Company, and their respective successors, 
assigns, heirs, executors and administrators, except that Executive may not assign any of 
Executive's duties hereunder without the written consent of the Company. 


7.9 Survival. Executive’s obligations under the Assignment of Inventions 
Agreement shall survive termination of Executive's employment with the Company, as provided 
therein. 


7.40 Choice of Law. All questions concerning the construction, validity and 
interpretation of this Agreement will be governed by the law of the State of West Virginia. Time 
is of the essence hereunder. 


7.11 Arbitration. To ensure the rapid and economical resolution of disputes 
that may arise in connection with the Executive’s employment with the Company, the Executive 
and the Company agree that any and all disputes, claims, or causes of action, in law or equity, 
arising from or relating to the enforcement, breach, performance, or interpretation of this 
Agreement, the Exccutive’s employment, or the termination of the Exccutive’s employment, 
shall be resolved, to the fullest extent permitted by law, by final, binding and confidential 
arbitration in Martinsburg, West Virginia, conducted by the Judicial Arbitration and Mediation 
Services, Inc. (“JAMS”) or its successor, under the then applicable rules of JAMS. The 
Executive and the Company acknowledge that by agreeing to this arbitration procedure, each 
party waives the right to resolve any disputc through a trial by jury or judge or administrative 
proceeding. The Arbitrator shall: (a} have the authority to compel adequate discovery for the 
resolution of the dispute and to award such relief as would otherwise be permitted by law; and 
(b) issue a written arbitration decision including the arbitrator’s essential findings and 
conclusions and a statement of the award, The arbitrator shall be authorized to award any or all 
remedies that the Executive or the Company would be entitled to seek in a court of law. Nothing 
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in this Agreement is intended to prevent cither the Executive or the Company from obtaining 
injunctive relicf in court to prevent irreparable harm pending the conclusion of any such 
arbitration. Notwithstanding anything herein to the contrary, the provisions of this Section 7.11 
Shall] not apply to any issue or dispute arising under the Assignment of Inventions Agreement. 
The parties shall split the costs of the arbitration. 


7.12 Attorneys’ Fees. In the event that any arbitration, suit or action is 
instituted to enforce any provision in this Agreement, the prevailing party in such dispute shall 
be entitled to recover from the losing party all fees, costs and expenses of enforcing any right of 
such prevailing party under or with respect to this Agreement, including without limitation, such 
reasonable fees and cxpenses of attorncys and accountants, which shall include, without 
limitation, all reasonable fees, costs and cxpenses of appeals. 


7.43 Advice of Counsel. Executive acknowledges that this Agreement has 
been prepared on behalf of the Company by Carrington, Coleman, Sloman & Blumenthal, LLP 
(*CCSB”), counsel to the Company. and that CCSB does not represent, and is not acting on 
behalf of, Executive. Executive has been provided with an opportunity to consult with 
Executive’s own counsc! with respect to this Agreement, This Agreement shall not be construed 
against any party by reason of the drafting or preparation hereof. 


7.14 Section 409A. [tis intended that all of the severance benefits and other 
payments payable under this Agreement satisfy, to the greatest extent possible, the exemptions 
from the application of Section 409A of the Code and the regulations and other guidance 
thereunder and any state law of similar effect (collectively, “Section 4094”) provided under 
Treasury Regulations Sections 1.409A-1(b)(4), 1.409A-1(b)(5) and 1.409A-1(b)(9), and this 
Agreement will be construed in a manner that complies with Section 409A. The provisions of 
this Agreement shail be interpreted and construed in favor of satisfying any applicable 
requirements of Section 409A. However, the Company does not guarantee any particular tax 
effect for income provided to Executive pursuant to this Agreement. Notwithstanding anything 
in this Agreement to the contrary, to the extent that any severance payments or benefits paid or 
provided to Executive, if any, under this Agreement are considered deferred compensation 
subject to Section 409A (such payments, the “Deferred Payments”), then to the extent required 
by Section 409A, no Deferred Payments will be payable unless Executive’s termination of 
employment also constitutes a “separation from service,” as defined in Treasury Regulations 
Section 1.409A-I(h) (without regard to any alternative definition thereunder) (a “Separation 
from Service”). Similarly, no Deferred Payments payable to Executive, if any, under this 
Agreement that otherwise would be exempt from Section 409A pursuant to Treasury Regulations 
Section 1.409A-1(b)(9) will be payable until Executive has a Separation from Service. For 
clarity, if Executive terminates employment with the Company in a manner entitling Executive 
lo severance payments and benefits under Section 6.1(b), but does not incur a separation from 
service within the meaning of Section 409A, then any severance payments or benefits that are 
Deferred Payments and that are not immediately payable under this Section 7.14 will instead be 
paid to Executive when Executive incurs a Separation from Service, notwithstanding that 
Executive may no longer be employed under this Agreement. For purposes of Section 409A 
(including. without limitation, for purposes of Treasury Regulations Section 1.409A-2(b)(2)(iii)), 


12 


160295 v8/DC 


Case 3:22-cv-00050-GMG Document 6-17 Filed 04/19/22 Page 44 of 54 PagelD #: 820 


Executive’s right to receive any installment payments under this Agreement (whether severance 
payments, reimbursements or otherwise) shall be treated as a right to receive a series of separate 
payments and, accordingly, each installment payment hereunder shal] at all times be considered a 
separate and distinct payment. Anything in this Agreement to the contrary notwithstanding, if, at 
the time of Exccutive’s Separation from Service, the Company determines that Executive is a 
“specified employee” for purposes of Section 409A(a)(2)(B\i) of the Code and that delayed 
commencement of any portion of the Deferred Payments is required to avoid a prohibited 
distribution under Section 409A(a)(2)(B)(i) of the Code (any such delayed commencement, a 
“Payment Delay”), such payment shall not be payable and such benefit shail not be provided 
until the date that is the earlier of (i) six months and one day alter the Executive's separation 
from service, (ii) the Executive’s death, or (iii) such earlier date as is permitted under Section 
409A. If any such delayed cash payment is otherwise payable on an installment basis, the first 
payment shall include a catch-up payment covering amounts that would otherwise have been 
paid during the six-month period but for the application of this provision, and the balance of the 
installments shall be payable in accordance with their original schedule. All in-kind benefits 
provided and expenses cligible for reimbursement under this Agreement shall be provided by the 
Company or incurred by the Executive during the time periods set forth in this Agreement. All 
reimbursements shall be paid as soon as administratively practicable, but in no event shall any 
reimbursement be paid after the last day of the taxable year following the taxable year in which 
the expense was incurred. The amount of in-kind benefits provided or reimbursable expenses 
incurred in one taxable year shall not affect the in-kind benefits to be provided or the expenses 
eligible for reimbursement in any other taxable year. Such right to reimbursement or in-kind 
benefits is not subject to liquidation or exchange for another benefit. For purposes of Section 
409A, the right to a series of installment payments under this Agreement shall be treated as a 
right to a series of separate payments. 


[StGNA1TURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the parties have executed this Amended and Restated 
Employment Agreement on the day and year first written above. 


GEOSTELLAR, INC. 


cy McKibbe 
Chairman of the Board 
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EXHIBIT A 


GEOSTELLAR, ENC, 


EMPLOYEE PROPRIETARY INFORMATION, 
INVENTIONS, NON-SOLICITATION AND NON-COMPETITION AGREEMENT 


Tam evecuting an Amended zed Restated Employment Agreement (Eenployment Sgreement™}] with GCOSTELLAR INC (the “Campuny” pe “Gerusteiar”} Contémporanerusty with the 
evecution and detivery of this Cimpluyee Propnetaty ieformadon, Inventions, Non-Sulicdation aad Non-Compeuuon Agreement (-Igreemens”), which is attached as Exhibil A ta my new Employment 
Agreement Pursuant ua jhe Employment Ayscoment | well continue to serve as an execuuye uf the Cuxmpany and well receive a material (increase an ity bate talary and became ehyible for certain incentive 
bomtused, retention boruses, cyuriy awands, and benefits tu ubich (am not already ened In consideration of my continued emplyyment by the Company and the changes ia the terms and conditions af my 
codtioued employment with the Company pursuant te my new Employment Apresmani. | hereby agree sa follows 


I, NONDESCLOSURE. 


1.) Hetogasition af Cooipany's Rights: Nomdisclumure, Ai ail times 
during my employment aad thereafter, | wil huld ia sinctest confidence and will nol disclose, use, 
lecture upon pe publish any of the Company's Proprietary Information (defined below), excepi as 
such diselotue, wa of publication tay be required in conection with my work for ihe Company, 
or unless an office af the Company eapiesaly authorizes such in writing. | will obaun Company's 
written approval before publishing or submitting for publication any material (wainen, verbal, or 
ocherwise) shat relates tu my work at Company andine incorpeczaer any Propnetary Infurmation | 
hereby assign to the Company any nights [ may have or acquire in such Propnetary Information 
and recogaze that all Popretary Infimatun shall je the sole penperty af the Company and ite 
astigte 1 have been anfutned and eckmiwledge that the gruuthurteed taking of the Company's 
trade secrets may pubyact me bo civil and/or suming) ponalnes 


1.2 Propriciary information. The term “Froprivtacy fafernuniun” 
shatl mean any and all confidential and/or proprictary knowledge dala ov informauon of the 
Company By w2y af dhusteaion bat nt finan, © frepeicrary Information” inglodss (a) (rede 
vecte, inventions, mask works, ideas, piocesses, formulas, souiee ad objec cues, data, 
Prugsems, uther works nf autharihip, know-how omarovements, dticoverics, dewclopments, 
dengns and technwques (onllectively, “deovariens”). and (b)infgrmation regarding plans for 
tesearch, developmen, new prtocts marketing and selling, busness plana, budgets and 
unpublished financial statements, licenses, prices and cunts, wppleeta and custamers, and tc} 
information regarding ihe Witla and compensouun of whe etpluyees of the Campany 
Sotwtthstanding the foregoing, st ta under stout thar, at all euga tities, | am free to ue eforitanen 
which is generally keown in the trade ar induary. whch is non gained ag resule of a breach ef that 
Apreement, and my own, shall knowledge. brute how and caperichce iu whalever eslene and in 
whichever war | wish 


1 J Third Party Teforwation, J understand, wa addijen thal the 
Compony has recen ed and in the figure will receive from iaird panies contidential of proprietary 
information (Tahir Party tetformuation”| subject wu 2 duty on the Company's part to mainiua the 
cunfidentialaty of such information and to use it aely fot contain bmited purposes During the tert 
af my employment and thereafter, I will bold Thisd Party Infoonation in the sickest! confidence 
and wil not disclose te anyone qither tian Company pernnd who need to know such 
information in conpecton with thei) work fie the Company) of use, eRept in connect with my 
work forthe Company, Thint Party information unless expressly authored by an ulTicet of the 
Company in wnting 


1.4 No (mproper Use of Infacmation uf Prior Employers sod 
Others, During my employment bp the Company | will now improperty wee or duclose any 
confidential informauon ur irade sgereta, af any, uf any forinst employe! ur any other person i 
whom | have an gbligaion of confidentiality, and | will not bring onto the premises of the 
Company any pepubliched decurhents or any property belonging to any former employer or arty 
other person 19 wham | have an abligatiog of confidentiality unless contented 19 ut witng by teal 
foemet employer pe person | will wee in the performance of my duces only information which (5 
generally known aod used by perkans wilh Washing and ctperience cormperatle to my own, which 
ws cominint hiiwledge to tbe idubiry of oflictwede fevally in the publig datas of which 
atherwtec prowded, owned or developed by the Company 


25 ASSIGNMENT OF INVES PIONS 


7 | Proprietary Hight. The tenn Mropricrary Righw" shail mean all 
wade sccrel, palent, cupyright, math work cad other inteliccaual property rights pe “eal righia 
throughout the wad “Moral nghta" refers to any right 10 elainy authorship of an invention or te 
object la ur present the mudificaziun of any livention, oF tu withdraw from circulation or camel 
the pubbeation or disuibuion of any tevertion, and any simular right, existing under pudieial or 
sprutury law of any cuuniny tn the world, ur under any weaty, repaidiess of whether of act auch 
Hight x denorunated or generally referred io ay a" maral ugia * 


By, 
519015 v5 


232 Priore Inventions. Inventions, if any, patented of unpatented, which 
T made privs in the commencement uf my employment with the Compaty ate excluded fom ihe 
scope af thie Agreement Tu preclude any poasibte uncertainry, | have ict forth yo Exhibit 
(Previous Inventions) attached herrea a complete list of all Inventions that 1 have, alone of joinity 
with othets. conceived, develuped an raluced io precuce or cused Wy be conceived, developed or 
feduced to practice prior ru the commencement of my empluyiment with the Company, that | 
conuder to be my property or the property of thind panies and hal | with 10 have excluded fon 
the scope uf this Agreement (collectively, “Friar Javenudomy"}, Ef diachonute of amy uch Pripr 
Invention would cause meio Violate any price confidentiality agiecmest, 1 waderitand that | am 
por ia tit auch Prot Inventions in Lekibis A but em only to disclose a curtory name for each wich 
invention, a Listing af the padtyfics} iy whorh 1 belongs and the fact chat {ull disclusure as ta such 
inventions has nee been made for that teavon A space ls provided on Exkidis A for auch purpote 
Tf nu such dischosure bs attached, | represent that there are no Frio Inventions if, in the course of 
my empliyinent with the Catnpary, | incurparatc a Prior Invention inia a Company product, 
Process of ptachine, the Company ts hereby granted and shall have a nonenciusive, rovalryefhee 
urevocable, petpelaal, woskdwule ficense (with eights 1 sublicense thnagh multiple tiers vf 
subbicensecs} 10 make, have made, modify, use and self such Prior Invention Notwlthpanding tbe 
Foregeany. | agere that | wil] hot incatporsie, or pera to be incurpuraied, Prior Inveniions in any 
Company Diventions wathont the Company's priar writen consent 


23 Aadgosteat uf Inveniigas Subset to Secpans 24-_and 26, 
hereby sstipn and syree to asaign in the future (when any such lavennone of Proprictary Rights 
ale first reduced te practice or firs fixed in a tangible mediuen, as applicwble) to the Cumpuny 2 
my Fiphe, title and jnteres’ yn and to any and ail Inventions (and all Proptictasy Rights with respex 
thereto) whether on not patentable ot reyritiable under copyaght of sinalat stazuies, imade 1 
conceived an reduced tu pracive or learned by me, cither alone pe jointly with others, durity the 
peed of my employment withthe Cumpany invencions suigaed to the Company, oc to 8 third 
party at directed by the Company pursuant to chia Sections, are refeited to as "Compute 
faventions 


24 Vaaulgned foventians. | recognise thas this Agiermen will not be 
deemed 1 require assignment pf any invemtion thay wag developed entitcty un my owt lieie 
withiud ating the Campany s equipment, wpphes, Favilitiea, at ude secrets and acither related ws 
the Company 5 sctual or anuegated buaness, reeparch of descivpriend, nod tewulted Fran work 
performed by ine fine the Company 


25 Obligation ta Keep Company Informed. During the perlod of my 
employment and for aa (6) manths after tefmination of my employment with ihe Company, | will 
Prompily disctme to the Company fully and in writing a8 inventions euthored, cunccived or 
reduced ts practice by me, exther alone ov jointly with oabers In addition, | wall prompuy disclose 
iu the Company alt patent applications filed by me ce on my behalf wouter a year after lermination 
af employment The Company will keep im condidence and will nut use For any purpose ur 
disclose to third parties without my consent any confidential infurmation dicelusad ia weiring te 
the Company puruant ta this Apseement 


2.6 Government or Third Party, | alee agree to ascim all my right. 
ttle ant interedt at and fy any particular Company [nventenn to a third party, inchating weheu! 
iemtation the | Jnited States. at directed by she ( omnany 


ele Works fer Blee, | acknowledge chat all vtiginel woth of 
authorship which are sude by me (solely er jointly with olhets) within tie soope of my 
employment and which are jrotectable by cepy ri pat arc “works made for hte,” pursusol to United 
Sumea Copyright Aci 17 SC, Section (ON) 


2.8 Enforcement of Propeimary Highta. | w//) addict the Company in 
every proper way te wbtain. and from tine tudime enforce, Vnuied Suaies and fureagn Proprietary 
Rights relating ta Company tnveniions in any and all suuntnes To that end | will esecute, venty 
pad deliver such documents and perform such other acts (including appearances ax a walness) as 
the Company may reasonably request for use im applying for, ubuining, patfecting, ewadencing. 
fysLeiny ant enforcing scch Propiietary Raghtt and the asalgnment theteof In addition, | will 
execute, vorfy and deliver asugninents af suck Propmeiary Rights to the Company or tia designee 
My obhgatied ia asst the Company with respect tu Proprietary Rights relating ta such Cumpany 
nvenuons in any dad off countees shall conte beyond the termination af my emptuy ment but 
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ihe Company shall compensate me at a rexwnaable tate after my lermination fir the mime acreally 
spent by me ar the Company's requew an such apiusance 


In the event the Company is unable for any reason, after reasonable effon, tu secure my signature 
on any docunient nended in connection wilh die sudo, specified wn the preceding paragraph, | 
hereby inevocably designate and appoint the Company and its duly suthwiged officers and agents 
aa ny apeel any attomey in fact, which appuiniment if coupled wiih an Interedl, to act fas and in 
ty behalf us execute, verify and file any such documents and ta de all otber lawfully permitted 
acti 10 further the purposes of the preceding parngraph with the sate legal force and effect as if 
executed by me Thereby waive and quitciatm to the Compacty any ard all claims, uf any nature 
whatmacver, which | mow or may heresfle: have fon infringement of any Proprietary Highs 
aasigned hereunder to lhe Company 


3. Rreores, | agece iv keep and maintain adequate aad curtent eepaids (in the form 
of notes, chetches, draeings amd in any other fionm thar may be requised by the Compeny) af all 
Proprietary Information developed by me and al? Inventions sade by me during the petladt of my 
empluyment at the Company, which records shall be availabe tu and remain the sale property af 
the Compacy 31 ll tiroes 


4. DUTY OF LOWALTY DURING EMPLOYMENT, [andervand shat my employment 
with the Cormpany requires my fall ancntes and effort agree thal duzing the period of an 
employment by the Company | will not, withoul the Company's express written consent, enjuige 16 
any employinert ut busses activity athe: then for the Company, including but new bimited 1 
cmpliyment an busines sctivicy which i compelsiive woh, or would otherwise conflict with, my 
empoyment by the Compaiy 


a. AQ SOLICITATION «OF EMPLOSTES, COSSULTASTS, SUPPLIERS. 
CONTHACIORS OR CUSTOMERS. | aptes that for the periud ef my employmenl by the Company 
and for nwo (3) years after the dace iny employmensy by che Conmpany ends for any reason, 
rachudiny beat not limited ia voluntary jetringian by me ot involuntany termination by the 
Company, | will ned, ether directly ot throuph others. (ipsoligit, induce ur encourege any 
enplover of consultant of the Company tu end brs or rer retacunship with the Company; iu) offer 
any employes ne comadaant of the Campane (an anyerne whe was an employee ov consultant af the 
Cenmpany within the 60 (0) month penod prior ihere1o) employment or engagement chtewhers 
tan} hie any employee ar conuiliaat of the Company (or anyone who was an employed of 
consultant of the Company vathin the sa (fh) month pernad prior thereta} tu work elaewhets, of 
(vv) saligg: ef contact any mapper, contractor, or customer of the Company, with whom | had 
contact on whose jdcatity § leamed as a cesult of my employment with ihe Corspany, [or the 
purpane or eifect of competing aw interfering with any part of the Company's Busines 


The pactics agree that fer parpeses of this Agreement, « customer ia any peesan oF 
saiity to which the Company has provided goods ar scrvicas at any time during the period 
cumitenasg sit (6) inunthe ptior tu my employment wilh the Company and ending on the date 
thy employtnent with the Company ends 


6. NOS-COMPETE PROWISION, | agree that for the peril of my employment with 
the Company, and for the period uf eighteen (1%) monche after ihe tater of (1) the date my 
employment ends for any teason, including but nos limised to votuntary trminstinn by me or 
anwolumary termination by the Company, at ¢2) che date a court u€ competent yunsdictiog gittes 
an order enforcing this provision in the event the Cumpany enfurces ibiy Agreement ihigugh @ 
mat orler, | will nol, ditecdy ov induectly whether ss owner, garner, conpullant, ayent, co 
venture: of Whenvise, compete with the Company oc its a(fidiares in the Company's Husiness in 
West Virosia, Vingnia, Maryland, the Dinrics cf Columbia, and any other sate, peovines, oF 
similar political unit in which the Company has cinployeus, comtgliants, supplicrs. contractors, of 
cuntuaners The parties agree thal the geopraphec scuge ad’ thin noOn-COMpeuion pins sien 4 fait 
and reasonable in light of ihe geographically bined scope of the Compacty"s business and the 
navure of its products and‘or services Aas seroct member of the Company's management icam | 
schmowledge that] wall be invidved with, and hiowledpeable about, #l! aspects of the Company's 
basiness inal locations 


The parties agree that for putpuses of tue Agreement, “Company's Guuness™ 
mirans ihe business of the Company or its allfibates with respect to any product, servioe. ur process 
or the research and development of (a} software that uses large scale Geomatics data to compute 
high resolution, integrated models fram multiple data wurces, (b) software that serves as a 
Tenewable energy value-chain imegration platform, marketplace ow exchange based un nuadeling 
and predicting resource and production vaives, ut (c) any other products, services or prncesses that 
has been of is being researched, designed, deveiopad, manufactured, inatketed, of sold by the 
Company duting my employment 


as AG CONFLICTISG AGKEEMEST OR OBLIGATION, | represent chat my 
performance of all the tenms of this Agreement and as an employer of the Campany does not snd 
will mut bicach any agreement ut ubligueud uf any nied aide puud lo ny ciployient by tire 
Company, inching ageeemems ut obfigaiuny | auzy have with pear cenpluyers on entities Cur 
whith I have provided services J have not emered intu. and I agree | wiil nut enter imn, any 
AAcetHient of obligation either whitten vf ural in cunficl herewith, 


&. RLILAN OF COMPANY DOCUMENTS. Wien ! leave the employ of the Company, 
1 will deliver to the Company any and all drawings. notes, meniuwanda, specrfications, devices, 
furmulas, and docuinenis, together with all tangibte and electronic copies thereof, and any ovher 
material containing uf disclosing any Cumpany inventiues Thied Party loformauon or Proprietary 
Information of the Company | further agree thal any property giwajed on the Company's 
premises and uwned by the Company, including ditks and anher storage media, fling cabinets oe 
ether work areat, is subject to incpection by Company personnel at any time with or witha 
meti¢e Print ta heaving, | will cogpenate with the Company in completing and signing the 
Campany’s let mination statement 


fe, 
SI9O1S v/RE 


9, LIGAL AND EQUITAELIC REMEDIES. | recognize that in the course of employment 
with the Company. | will have access ts Propeietary Infurmation, in Third Bary Infgemation, and 
te employees, contultancs, wpplien, conuactuty and customers if the Company | also reragniee 
tha the series # will be employed te previde any perignal and unique, J understand thar breauee 
of this the Cumpany may sustain ineparable injury if] sictate thls Agreement in ander tu fest qo 

prevent such irreparable injury, the Company ahall have the right to enforce this Agreement aad 
any of its provisions by injunctiua, specific performance of other equitable refef without bnad 
and withgul prejudice ta ary ucher tights and rermedies that the Company may have fora breach of 
thia Agrerment 


10, : BOTICES. Any notices required of pentutiod hereunder shall be given wa the 
appropriate pany atthe adress specified belew or at such other address an the party shall specily 
in writing Such pubee shall be deemed yiven upon personal delivery to the approprate address or 
if cera by cenified ot registered mail, three (3) days after the date of mailing 


WW. NOTIFICATION OF NEW EMPLOYEE. In the event that I Leave the employ of the 
Company, | authense the Compsay tu provide notice af my rights and obligation under Us 
Agreement to my subsequent employer and te any othet entity or person to whom | prvide 
eervices 


12. GENERAL PROVISIONS, 


12.1 Cioverning tow; Caner to Personal Jartediciien, ‘This 
Agreement will be puvermed by amd consumed according 10 the laws of the State of Delaware 
Any action to enfurce or construc this Agreement shall be cxclusively initiated in any federal ot 
stale coun of competent junalictign in Wilmington, Delaware and the parties cnasent to the 
personal jurisdiction of these courts 


12.2 Attorneys" Feet. 1 agice wo mdermmufy the Company for its 
reawmable atloreys: fees and cous incunted in enforcing the lems of this Agreement ihould f 
violate airy of eta lect 


12.3 Severability, In cae any ane of mote of the provraions, 
subsections, of sentences caniained on this Agiecinent shall, for any reasun, be held ww be invalid 
egal or unenforceable in any reapect, such invalidity, illegality or unenforceatiliy shall nce 
affect the other prowsions of this Agreement. and this Agreement shall be construed at if such 
tovadid, illegal ot uhenforceadte provision had never been contained herein, Mareavar, if any ond 
of more of the provivans ehattined in this Ayreement shall for any reason be held to be 
excessively bread a5 to duration, yoographical scope, aciiviry or subject, it shall be construed by 
Firnitiig pea) techaciig 1, so as to be enforocatete to the extent compatible with the applicable taw a+ 
1 thal! then appear 


12.4 Sucerstars and Awignas, This Agreement will be binding upon my 
being, caecuued, adminiiratars and other legal representatives and will be for the benefit of she 
Company, ts tuccessord, arid its esaens 


12.5 Survival, The ptrerwuet of thid Agreement shall survtee: Lhe 
terminstion of my emplaymest and the autignmcat of ths Agreement by the Caespany to any 
BccoMUt ih HlerTeH oF aiher aspipare 


12.6 Walver. So waiver by the Campany ef aay bresch of ibis 
Agrecment shall be 3 wasver of any preceding or succesding breach) No waver by the Company 
of any right under this Aureement shall be comstrucd as a waiver of any other nyht The Company 
gral nos be required in pve nonce wp entorce usict adherctece tt all teria id is Agreement 


12.7 Entire Agrerment, The obligations puftuant to Sections | and 2 of 
this Ayrectigat shall spply ta any time dennag winch | was previoudy employed, of am in the 
fiture employed, by che Carnpany as 2 coquaiant no ober agreement govems nundisclosure aml 
seuynment uf itventipra daring wich pera Ths Agreement iz the final, complete aad exclunve 
agtorment of the patties wiih respect Iv the subject matter herwof and supersedes and merges all 
pilot discusses of agrecinents between us No modification of or amendment to thie Agreement, 
por any waiver of any rights under this Agreement, will be effective unless in writing and myned 
by the pany ty be charged = Any subsequent change ur changes in my duties, salary oF 
compensation will nod affect the valeday or scope of tus Agreement 


Tht Agreement shell he elfecnve as of the fit day of my employment with she 
Company. amedy zal 
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[HAVE READ THIS AGREEMENT CAREFULLY AND 
UNDERSTAND ITS TERMS. | dIAVE COMPLETELY FILLED 
OUT EXINBIT A TO THIS AGREEMENT. 


(Signature) 


aN: ——_—— 
(Printed Name) 


ACCEPTED AND AGREED To: 


GEOSTELLAR, INC. 


Title: hO—- Cheiyinat 


234 W. King Street 
Martinsburg, WV 25401 


Dated july 28. 2016 


Oe. 
519015 vSRE 
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EXINBIT A 


PREVIOUS INVENTIONS 


TO: Geostellar, Inc. 


FROM: 


DATE: 

SUBJECT: Previous Inventions 

i, Except as listed in Section 2 below, the following is a complete list of all inventions or improvements 
relevant to the subject matter of my employment by Geostellar, Inc. (the “Cempany") that have been made or 
conceived or first reduced to practice by me alone or jointly with others prior to my engagement by the Company; 


CL) No inventions or improvements. 


Cl See below: 


O Additional sheets attached 

Z: Due to a prior confidentiality agreement, | cannot camplete the disclosure under Section | above with 
respect to inventions or improvements gencrally listed below, the proprietary rights and duty of confidentiality with 
respect to which | owe to the following party(ies): 


Invention or Improvement Party(ies} Relationship 


2. 
3. 


0D Additional sheets attached. 
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EXHIBIT B 
Ferm Of Release Agreement 


A blank copy of this Release Agreement was attached 10 the Amended and Restated 
Employment Agreement as Exhibit A (the “Eviployment Agreement’). 


I understand that my position with GEOSTELLAR, INC. (the “Company”) terminated effective 

F _(the “Separation Date”). The Company and { have agreed that if 1 choose 
to sign and return this Release, allow it to be effective, and comply with its terms, then following 
the Release Date (as defined below) the Company will provide severance benefits to me as 
follows: [described benefits and payment schedule] 


| understand that 1 am not entitled to such severance benefits unless I sign this Release and 
otherwise comply with the surviving terms of the Agrecment. I understand that, regardless of 
whether J sign this Reiease, the Company will pay me all of my accrued Base Salary through the 
Separation Date and any other benefits to which I am entitled by law. 


In consideration for the severance bencfits | am receiving under the Agreement. I hereby release, 
acquit and forever discharge the Company, its parents and subsidiaries, and their officers, 
directors, agents. servants, employees, attorneys, stockholders, successors, assigns and affiliates, 
of and from any and all claims, liabilities, demands, causes of action, costs, expenses, attorneys 
fees. damages, indemnitics and obligations of every kind and nature, in law, equity, or otherwise, 
known and unknown. suspected and unsuspected, disclosed and undisclosed (collectively, 
“Claims”), arising out of or in any way related to agreements, events, acts or conduct at any time 
prior to and including the execution date of this Agreement, including but not limited to: all such 
Claims directly or indirectly arising out of or in any way connected with my employment with 
the Company or the termination of that employment; Claims related to salary, bonuses, 
commissions, stock, stock options, or any other ownership interests in the Company, vacation 
pay, fringe benefits. expense reimbursements, severance pay, or any other form of compensation; 
Claims pursuant to any federal, state or local !aw, statutc, or cause of action including, but not 
limited to, the federal Civil Rights Act of 1964, as amended; the federal Americans with 
Disabilities Act of 1990; the federal Age Discrimination in Employment Act of 1967, as 
amended (the “ADEA”), 42 U.S.C. §1981, as amended, the Equal Pay Act, the Family Medical 
Leave Act, the Employee Retirement Income Security Act, Section 510; the West Virginia 
Human Rights Act; tort law; contract law; wrongful discharge; discrimination; harassment; 
fraud; defamation; emotional distress; breach of the implied covenant of good faith and fair 
dealing; and any and al} other federal. state and local statutes, cases, authorilies or laws 
(including common law) providing a cause of action that can be the subject of a release under 
applicable law. THIS IS A GENERAL RELEASE. 


I expressly acknowledge that this Agreement is intended to include and does include in its effect, 


without limitation, all claims, including those which, as of the time I execute this Agreement, I 
do not know or suspect to exist [ may have against the Company, and that this Agreement 
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contemplates the extinguishment of any such claim or claims except as expressly provided 
herein. 


Notwithstanding the foregoing, nothing in the above Release shall cover any of my (i) rights 
under this Release; (ii) rights under any written agrecment exccuted by the Company after the 
Separation Date; (iii) rights of indemnification; or my rights under any directors and officers 
insurance policy with regard to my service with the Company; or (iv) any claims that cannot be 
waived as a matter of law. The parties agree that this Release does not eliminate my right to file 
a charge with a government agency or to participate in a government agency investigation. I am 
waiving, however, my right to any monetary recovery should any governmental agency or entity, 
such as the EEOC or the DOL, pursue any charge or claims on my behalf, 


I further acknowledge that the benefits provided to me pursuant to the Agreement based on my 
execution of this Release represent full and complete satisfaction of any and all monetary and 
non-monetary claims [ have or might have against the Company, and that, except as expressly 
provided herein, no other amounts remain due and owing to me. 


Within ten (10) days of the effective date of the Scparation Date, I agree to return to the 
Company all Company documents (and all copies thereof) and other Company property then in 
existence that you have had in your possession at any time, including, but not limited to, 
Company files, notes, drawings, records, business plans and forecasts, financial information, 
specifications, computer-recorded information, tangible property (including, but not limited to. 
computers), credit cards. entry cards, identification badges and keys; and, any materials of any 
kind that contain or embedy any proprietary or confidential information of the Company (and al] 
reproductions thereof). Receipt of the severance payments and bencfits describe above in this 
Release expressly conditioned upon return of all such Company Property. 


I acknowledge and agree that this Release does not affect or supersede any agreements | have 
signed with the Company concerning confidentiality and non-disclosure, non-competition, non- 
solicitation, and assignment of inventions or other intcllectual property developments, which 
agreements will remain in full force and effect, 


I agree to keep the Agreement and its contents confidential and | will not disclose the Agreement 
or its contents to any person, other than my spouse, and my legal or tax advisor, unless 
compelled by jegal process. I will refrain from taking action or making statements, written or 
oral, that disparage or defame the goodwill or reputation of the Company, its directors, officers, 
stockholders, agenis and employees, as applicable. However, I understand nothing in the 
Agreement prevents me from providing accuraic information to a government agency or 
participating in an agency investigation. 


if f am forty (40) years of ape or older as of the Separation Date, | acknowledge that | am 
knowingly and voluntarily waiving and releasing any rights I may have under the ADEA. [ also 
acknowledge that the consideration given for the waiver in the above paragraph is in addition to 
anything of value to which I was already entitled. I have been advised by this writing, as 
required by the ADEA that: (a) my waiver and release do not apply to any claims that may arise 
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after my signing of this Release: (b) 1 should consult with an attorney prior to executing this 
Release; (c) I have twenty-one (21) days within which to consider this Release (although | may 
choose to voluntarily execute this Release earlier); (d) I have seven (7) days following the 
execution of this release to revoke the Release; and (c) this Release will not be effective until the 
eighth day after this Release has been signed both by me and by the Company (the “Release 
Date”). 


I and the Company. acting through its executive officers, agree not 10 disparage the other party, 
and in addition with respect to the Company, | agree not to disparage the Company’s officers, 
directors, cmployees, shareholders and agents, in each case in any manner likely to be harmful to 
them or their business, business reputation or personal reputation; provided that both the 
Company and | will respond accurately and fully to any question, inquiry or request for 
information when required by legal process. 


This Release does not constitute an admission by the Company of any wrongful action or 
violation of any federal, state, or local statute, or common faw rights, including those relating to 
the provisions of any law or statute concerning employment actions, or of any other possible or 
claimed violation of law or rights. 


This Release constitutes the complete. final and exclusive embodiment of the entire agreement 
between you and the Company with regard to this subject matter. It is entered into without 
reliance on any promise or representation, written or oral, other than those expressly contained 
herein, and it supersedcs any other such promises, warranties or representations. This Release 
may not be modified or amended except in a writing signed by both you and a duly authorized 
officer of the Company. This Release will bind the heirs, personal representatives, successors 
and assigns of both you and the Company, and inure to the benefit of both you and the Company, 
their heirs, successors and assigns. If any provision of this Release is determined to be invalid or 
unenforceable, in whole or in part, this determination will not affect any other provision of this 
Agreement and the provision in question will be modified by the court so as to be rendered 
enforceable. This Release will be deemed to have been entered into and will be construed and 
enforced in accordance with the laws of the State of West Virginia as applied to contracts made 
and performed entircly within West Virginia, 


I HAVE READ THE FOREGOING OFFER AND I FULLY UNDERSTAND ITS TERMS. 
1 AM SIGNING THIS AGREEMENT FREELY AND VOLUNTARILY, HAVING BEEN 
GIVEN A FULL AND FAIR OPPORTUNITY TO CONSIDER IT AND CONSULT 
WITH ADVISORS OF MY CHOICE, 


AGREED AND ACCEPTED: 
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David A. Levine Date 
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